


AMERICAN BAR ASSOCIATION 


JOVRNAL 





VOL. XII 


JANUARY, 


1926 








= 


SS —— 



































CVRRENT 
VENTS 












































Association lo 


nual meeting 
vear, and the 


a 


center of 


choice 


variety of 1 
approved by 
aftord 


1 


atten 


year will 
combine 
tion with a summe 
interesting ti 

Phe 
mittee of the An 


mm Li 
il 


busit 


Se ¢ 


decisi I 


meeting 
ther ess 
scope il | 
defining the 


on 


mittees, with 
in their efficiency 
lished in the ] 
will be invited 
\ssociation 
special committ 
proved reference 
connection witl 
published under 
suggestion was 
ized to make 
The Pr 


following a 


Iditi 
tee of five ti 
and fiftieth anni 
Bill of Rig! 


committee 


T< 

~ 
special 
ference of Bat 


1 


cr¢ les begi 


oks on the (¢ 


ay pointments 


attend tl 


Meet This Year at Denver 


will be the place for the an 


the \ssociation 


16. 
the 


American Bar 
be Tuly 14, 


active itselt 


ite will 15 and 


atti in and 


region affording such a 


eatures, will undoubtedly be 
Che this 
delightful to 


Ass cla 


bership meeting 


ther opportunity 
the sessions of the 


yne of the most 


; Executive Com 
A esnci 
nning on 
The 


posed amendments 


ation at its recent 
Much 
sub-committee 


Jan. 6 


| ansacted 


rtain standing 
of 


com 


elimination conflicts 


jurisdiction and to an increase 


These amendments will be pub 
and suggestions 
of the 
of 


of ap- 


| criticisms 

ip Committee 
appointment a 
three to present a list 
for use in 
list 


\ssociation 


‘onstitution 
the be 
The 


author 


ratorical contests, 
pices of c 


| and the President was 


tment 
the 


ized to make 


\ 


a>» als« wth 
special commit- 
e celebration of the one hundred 
idoption of the Virginia 

Va.. ¢ 


ate 


mm l : , a 


pet with the Con- 


Deleg: 


— 


COOK 
in working out 


be held in Wash- 


ites 


11 





ington on April 28; a sub-committee of three to 


consider making a change in the form.of application 


a 


for membership so that it will state applicant’s pre 
liminary education and where his legal education has 
heen received ; and delegates to the Conference on In 
ternational Cooperation to be held under the auspices 
of the Pan-Pacific Union in Honolulu in 1927 

Great professional interest was expressed on all 
sides during the western trip of the Executive Com 
mittee in the invitation to the British Bar to return the 
visit made by the American lawyers to London in 1924 
The hope was generally expressed that the visit would 
he extended to the Pacific coast and generous proffers 
were made of material assistance 

The trip of the Executive Committee and other 
officials of the organization to the Pacific coast was 
rendered particularly by the 
nary manifestations of hospitality by the Bar at El 
Los Angeles 


agreeable extraordi 


Paso, Tucson, San Francisco and Salt 
Lake City 

The of on Uniform 
State Laws will meet at Denver during the week pre- 


ceding the Association meeting, beginning July 6. 


Conference Commissioners 


Special Meeting of Bar Association Delegates 
SPECIAL 
Association Delegates will be held in Washing- 


meeting of the Conference of Bar 
1926 for the consideration of a single 
It was because 
of the need for such a special meeting that the Hon 
Charles E. Hughes accepted the office of chairman 
of the Conference for the current year. The proposal 
was also supported by the Hon. Elihu Root, who, as 


ton on April 28 


topic, that of state bar organization. 


chairman in 1919, appointed the first committee of the 
Conference on this subject. 

The meeting will be held on the day next preced- 
\merican Law Institute, 


ing the annua! meeting of the 




















which always brings to the city of Washington several 
representative lawyers and judges. It is 


these meetings will 


hundred 
presumed that the conjunction of 
insure the attendance of Conference delegates from all 
of the states and from all of the stronger local bar 
associations. State associations are entitled to three 
delegates and local associations to two. 

The movement for integrating the of the 
several states in inclusive, statutory organizations has 
in the past *-ur or five 


bars 
steadily gained momentum 
years and is now considered by many members of the 
American Bar Association to represent one of the most 
essential movements ever arising within the profession, 
one necessarily antecedent to various proposals for im- 
proving the administration of justice 

The report of the committee on State Bar Organ- 
ization presented at the last conference meeting in 
Detroit by Chairman Goodwin contained a very en- 
couraging review of the progress of sentiment and of 
legislation in a number of states and presented the 
reasons for calling the special meeting in the follow- 
ing words: 

“From the foregoing, it appears that there is a 
movement in favor of official state bar organization 
which extends from New York to California and from 
Minnesota to Florida. It occurs to your committee 
that the time has come for consolidation of the gains 
made and a union of the forces favorable to the move- 
ment and that it ought in some dramatic manner to be 
made evident that the movement is not local but 
national and that it has the support of the bar of the 
country as a whole. We ought also to have an oppor- 
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tunity to get before the representatives of the bar asso- 
ciations throughout the country the experience of the 
various state bars, already officially organized, with a 
view to comparing the terms of their various enact- 
ments, considering the drafts of bills pending in the 
various states and, possibly, constitutional objections 
that might be made under the provisions of any par- 
ticular state constitution and methods of avoiding 
them, and work out a national program for bringing 
about general official bar organization at the 
possible moment. 

“Your committee has no doubt that one by 
the states will continue to fall in line and adopt bar 
association acts, but it feels that it is highly desirabk 
that advantage be taken of the impetus already given 
the movement. The matter was placed before the 
members of the council of the Conference and it was 
agreed that it was highly desirable that for this purpose 
a special meeting of the Conference should be held, 
preferably in Washington, on the day preceding the 
next meeting of the American Law Institute, at which 
reports should be received from the various official 
state bars, information given as to the 
state bar organization bills in the various legislatures 
where they are now pending or may hereafter be in 
troduced ; reports received on the recommendations of 
bar associations where the matter has been discussed, 
and that in the end such steps be taken as may be 


earliest 


one 


progress of 


considered advisable ‘and likely to aid the movement 
Such a meeting will, at least, inform the country as to 
what has been and what is being done in the matter 
and will go a long way to speed the success of the 
movement.” 
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Assistance to Lawyers in Organization—Maintenance 
of Statutory Local Office—Full and 
Complete Service. 


Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations. 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIV ERSHIPS 


(Second Edition, 1925) 

by Josiah Marvel 
Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corpora- 
tions. Also Forms for organizing Delaware 
Corporations. 


Cloth bound 268 pages Price $3.00 Postpaid 
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We have just issued a new 
catalogue of our complete 
and very large stock, and 
same will be mailed on re- 
quest. Special prices in order 
to reduce our stock. Prac- 
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including the Federal 
porter, Century Digest, Trin- 
ity Series, L. R. A., United 
States Reports, Cyc., etc. 
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THE HARRISON COMPANY 
LAW BOOK PUBLISHERS 


42-44 E. Hunter St. Atlanta, Georgia 
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Citizenship Committee Publications 

Citizenship Committee of the American 
Association has just issued two pamphlets 
he Declaration of Independence and 
States,” with an 


HE 

Bar 
of interest: “] 
the ( itutio1 f 
introduction by the Com and “The Real 
George Was a pamphlet is small 
enough to be easily carried in the pocket or even 
anyone who wants to 
se important instru- 


is 


onst 
mittee, 


in the \ cket, and 
familiarize himself with 
ments at odd es is thus provided with an edition 
ideal for tl It intended for the use 
of anyone inte! ted in the Constitution and par- 
ticul arly or 1 schools and colleges and among 
aliens Sackyi r citizenship. Publication of the 
Declaration and ynstitution in this form was be 
gun by the Cit ship Committee under the Chair- 
manship of Josiah Marvel and thus con- 
tinued by the 1925-26 body, of which Hon. F. 
chairman The introduction, 
edition has added, will 
understanding of 
the lay mind. 
mpresses in readable 
space a good gen 
eading principles of both docu 

ments. Tl klet ill be furnished free on 
n to members of the Association, and 
secured postpaid at the 
. dozen, and $10 
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attempting to withdraw him from the mists with 
which time and legend have enveloped him and 
to bring him back to earth and to a live human 
interest. Its object is to revive the hero worship 
of a great man, with all its beneficent consequences 
on the character of the people, and particularly of 
the youth of the land. This is a well written pro- 
duction and seems well adapted to help further the 
general purpose announced. It will be sent post- 
paid at the rate of 10 cents a copy and $7.50 a hun- 
dred. Reference to it made in an editorial in 
this issue. 


is 


A Hereditary Occupation 

HL IN. JOHN RANDOLPH TUCKER, elected 

president of the Virginia State Bar Associa- 
tion at its recent meeting, enjoys the unique distinc- 
tion of being the fifth of his name in direct line 
to become a professor of law. The original pro- 
fessor of law in the Tucker family was Colonel 
Saint George Tucker, who succeeded Chancellor 
Wythe as professor of law at William and Mary 
college about 1780. His son, Henry St. G. Tucker, 
was professor of law at the University of Virginia, 
preceding John B. Minor in that position. His son, 
John Randolph Tucker, was professor of law at 
Ww ashington and Lee University. His son, Henry 
St. G., was professor of law at Washington and 
Lee University and at George Washington Uni 
versity, and his son, John Randolph Tucker, 
professor of law at the University of Richmond. 
Two other descendants Colonel Saint George 
Tucker were also professors of law; a son, Judge 
Tucker, held that position at William 
and Mary college, and Saint George Brooke, a 
grandson of Henry St. G. Tucker, was professor 
of law at the University of West Virginia for over 
thirty years. 


is 
of 
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Officers, American Bar Association, 


1925-26 


Chester I. Long Wichita, Kansas 
830 First National Bank Bldg. 
Secretary 
MacCracken, Jr.. 
209 So. LaSalle St. 


Assistant-Secretary 


Wm. P. Chicago, IIl. 


3altimore, Md. 
1405 Citizens’ National Bank Bldg. 
Treasurer 
WOR dose winens od Albany, N. Y. 
78 Chapel St. 
Executive Committee 

Chas. E. Hughes (Ex of.) New York, N. Y. 
Josiah Marvel (Ex of.) Wilmington, Del. 
Edgar Bronson Tolman (Ex of.) Chicago, II. 
Gurney E. Newlin Los Angeles, Calif. 
Frederick A. Brown Chicago, Ill. 
Charles S. Whitman New York, N. Y. 
Jesse A. Miller Des Moines, Ia. 
William M. Hargest Harrisburg, Pa. 
Amasa C. Paul.... Minneapolis, Minn. 
William C. Kinkead Cheyenne, Wyo 
Henry Upson Sims. . . Birmingham, Ala. 


Edgar T. 
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Another 
Birdseye Form Book 


For Lawyers—Law Students—Banks, etc. 





Most Important Pedagogical Advance Since Langdell”’ 


MANUAL 


SUBSTANTIVE LAW 
FORMS 


A SCIENTIFIC COLLECTION OF COMMON LAW AND MODERN 
LEGAL AND BUSINESS FORMS FOR STUDENTS OF THE 
LAW, DESIGNED TO TEACH THE BEST CRAFTSMAN- 
SHIP AS EMBODIED IN THE FINEST EXAMPLES 
OF LEGAL ENGLISH 


WITH 
COPIOUS NOTES UPON THEIR COMMON LAW ORIGIN 
AND PRESENT BUSINESS APPLICATIONS AND 
AN EXHAUSTIVE DIGEST-INDEX 


The First Complete Textbook of 
Substantive Law Forms 
Ever Published 


“With your book * * * a new era ought to open in the 
capacity of the law school to prepare a student directly for 
practice.”—Dean John H, Wigmore. 





By 
CLARENCE F. BIRDSEYE 
AUTHOR OF CLERKS’ AND CONVEYANCERS’ ASSISTANT, ENCYCLO 
PAZDIA OF GENERAL BUSINESS AND LEGAL FORMS. 
INDIVIDUAL TRAINING IN OUR COLLEGES, THE 
REORGANIZATION IN OUR COLLEGES, 
Sit. Stu. oe 


If you are a law school instructor, ask us to send a copy of this 
very important hook to you for examination. 
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MASSACHUSETTS JUDICIAL COUNCIL MAKES ITS 
FIRST REPORT 


Body Created in 1924 for Continuous Study of Operation of State System for Administration 


of Justice 
document 


Presents Important Suggestions—Report a 
Separation of Debt Collection from Controversial Litigation- 


3usiness-like and Practical 


Waiver of Jury Trial in Criminal Cases—Declaratory Judgments- 
Substantial Costs—Suggestions to Various State Courts. 


‘ouncil of Massachusetts, created 
1924 “for the continuous 

rganization, rules and methods of 
ractice of the judicial system of the 
commonwealth, the work ac« lished and the re- 
| by the system and its various parts,” 
December. It is a 


HE Judicial ¢ 
by legis itive act in 

study 
procedure 
mp 
sults produc 


made its report public in 


strictly business-like and practical document, as be- 
hts a report erned with so important a branch 
of the publi siness as the administration of Jus 
tice. It deals of course strictly with the problems 
of the Massachusetts courts, and some of its recom- 
mendations are naturally applicable only to them 
But there are other recommendations which have a 
broader significance and a special interest for those 
investigating similar questions in other States. 
The first ir has sufficed to convince the Coun- 
cil of the br 1 and far-reaching character of the 
problem set for it. “It must seem so without doubt 
to everyone, be he layman lawyer,” the re 
port states at the outset. “But the year's work has 
brought home to the members of the Council the 
extent of the problem in a way which they find hard 
to put into words. The problem as it exists today 
cannot be met by the study of one year or of sev- 
eral years. Not only that, but the problem must of 
necessity change from time to time. It was for this 
reason (without doubt) that the Council was cre- 


ntinuous study’ of the judicial sys 
Che Council recognizes 


ated for the 
tem of the 

that the investigation 
the yeal that has come to 


monwealth 
and study made by it during 
an end is only a begin 


ning 
Few bodies investigating the administration of 
Justice fail to find the problem of court congestion 
like a lion in the path at the outset. This is the first 
problem the report takes up The legislature had 
spt cifically asked that body, in effect, if there was 
not som dealing with congestion in the Su 
perior Court besides appointing additional justices 
Che question, the report says, is very pertinent. A 


irious counties of the 


questionnaire sent to th 

state shows that the “average time between date of 
writ and trial” in jury cases the several counties 
of the commonwealth ranges from one year and one 


month to three years and nine months, with nearly 
all the counties approximating the longer limit. It 


gives a historical statement of some of the 
principal reasons for this state of affairs and then 
turns to a sideration of English methods of pro- 
cedure as affording possible suggestions for im 


provement 
“Before the question was asked by the legisla- 
the report continues, “the Council had taken 


ture,” 
procedure in the English courts, be- 


up the stud 





cause since 1875 they have developed from dilatory 
to prompt and effective tribunals. For this reason 
their methods are being studied today all over the 
United States.” Furthermore, “to supplement the 
investigation which had been made by a study of 
some of the books on the subject, Mr. Dodge (a 
member of the Council) at the request of the Coun- 
cil went to London in July of this year to learn, by 
seeing it in operation, what the procedure really 
was.” The Council had also availed itself of the 
paper read by Prof. Sunderland of the Law School 
of the University of Michigan at the meeting of the 
American Bar Association in Detroit in September 
last on “An Appraisal of English Procedure—” a 
paper embodying the results of six months of study 
on the ground and printed along with the statement 
of Mr. Dodge as a supplement to the report. 

“No one can read Mr. Dodge’s report and Prof. 
Sunderland’s Appraisal,” we are told, “without a 
feeling of admiration for the judicial system in force 
today in England and Wales. It is a wonderful sys- 
tem. It runs smoothly and is remarkably efficient 

Further, no one can read Mr. Dodge’s report 
and Prof. Sunderland’s Appraisal without coming 
to the conclusion that in comparison with the sys- 
tem existing in England and Wales the system in 
use in the courts of Massachusetts is crude and in- 
efficient. For one thing, the efficiency of the 
I-nglish procedure is shown by the volume of liti- 
gation in the High Court of Justice. The High 
Court of Justice, like the Superior Court in Massa- 
chusetts, is the great trial court of England and 
Wales. It appears from the comparative table giv- 
ing the ‘Total Proceedings Commenced in All 
Courts’ in England and Wales from 1899 to 1923 

that the “Total Proceedings Commenced’ in 
the High Court (leaving out the Probate, Divorce 
and Admiralty Division) was 115,763 in the year 
1923. 

“The efficiency of the English procedure is still 
more strikingly shown by the comparatively small 
number of judges who dispose of this great volume 
of litigation. In 1923 there were 16 judges bf the 
King’s Bench Division of the High Court (there are 
now 18) and 6 justices of the High Court attached 
to the Chancery Division. One of the features of 
I-nglish procedure which enables this comparatively 
small judicial force to handle this great volume of 
litigation is the work done and the assistance given 
by the masters, and those who have and exercise the 
powers of masters. Except in commercial cases 
most of the preliminary proceedings in an action be- 
fore trial are heard and decided by the masters of 
the High Court in actions pending in London and 
by the registrars of the High Court in actions pend- 
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ing in the district registries of that court. Other 
features of the system which enable the small judi- 
cial force in England to handle the large volume of 
litigation handled by them are to be found in the 
fact that the proportion of jury-waived cases tried 
is extremely large and in the various characteristics 
of the English trial which have a tendency to speed 
it up, such, for example, as the absence of long argu 
ments over the admissibility of evidence or over 
requests for instructions to the jury and the greater 
effectiveness of the judge in keeping the trial con 
fined to material issues.” 

Sut in spite of the Council’s tribute to the ef 
fectiveness of judicial administration abroad, one 
need not hastily infer that it wants the Inglish sys- 
tem imported at once and im toto for use at home 
The case is far from that. After all, England is 
England and Massachusetts is Massachusetts and 
changes in judicial methods are not made m vacuo 
or under laLoratory conditions but with due regard 
for local conditions. In answering the question, 
“Can any part of it be adopted here?” the Council 
states that it is not prepared to deal with the second 
and third of the three major divisions of procedure 
described by Prot. Sunderland, namely, the trial ot 
cases in court and proceedings for review. How- 
ever, the first of Prof. Sunderland’s divisions—the 
preparation and docketing of cases for trial—offers 
a practical suggestion. “Ihree of the outstanding 
characteristics of this part of the English system, 
we are told, “are: (1) Speed in getting the case 
ready for trial; (2) the method of dealing with ad 
missions, interrogatories and documents which by 
the use made ot them enables the parties to dis- 
pose of matters before trial about which no contro- 
versy ought to be made, so that the trial is devoted 
from the outset to what are really matters in contro 
versy between the parties; (3) separating debt col 
lecting from controversial litigation. 

“There are great difficulties in the 
adopting here the English practice of sending each 
case to a master or registrar under a summons for 
directions. Whether that practice, or some equiva- 
lent practice, can be adopted in Massachusetts is a 
matter as to which the Council, with the time at 
their disposal, have not been able to come to a final 
conclusion. It is reserved for further study. The 
separation of debt collection from controversial liti- 
gation (the third and last of the three characteris- 
tics already mentioned) is of great importance and 
in the opinion of the ouncil ought to be adopted so 
far as it can be in view of the provisions of our Con- 
stitution. The English system of discovery and of 
notice to admit facts and documents are among the 
measures used in England to reduce cases before 
trial to what are the real matters in controversy be- 
tween the parties. The Massachusetts practice in 
these matters can and ought to be improved in the 
light of the English system.” 

Dealing specifically with the separation of debt 
collecting from controversial litigation, the report 
adds that “this is one of the most important features 
of the English system of procedure. It is described 
by Mr. Dodge under the heading of ‘Specially En- 
dorsed Writs’ and by Prof. Sunderland under that 
of ‘Summary Judgments.’ The importance of it is 
well summed up by Prof. Sunderland in these 


way ot 
) 


words: “The immense value of the practice is indi- 
cated by its wide use. In the year 1923, for example, 
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there were 6,773 summary judgments rendered by 
the masters of the King’s Bench Division compared 


with 1,546 judgments entered by the judges after 


trial of issue. That means that by this device the 
trial dockets were relieved of 80 per cent of the 
cases which would otherwise have come before the 
courts for formal trial, and the claimants in all those 
cases got their judgments in as many days as it 
would have required months through ordinary liti 
gation. 

“As early as 1874 the Massachusetts Leg 
islature made a beginning in the direction of separ 
ating debt collecting from other litigation his 
act, which was suggested by the English rule, pro 
vides that if a plaintiff makes an affidavit of his ‘be 
lief there is no defense’ to the action, or a defendant 
makes affidavit of his belief ‘there is no met the 


+ 


action,’ the other party must consent to a gment 
for the amount demanded or a non-suit. or file an 
affidavit stating the facts on which he relies, and if 
after hearing, the court does not find that such 
facts entitle the party to maintain or defend the a 


tion, the case shail be advanced for a speedy trial 
This act is good as far as it goes, but it is weak 
when compared with the English system for debt 
collecting. The constitutional right to a trial by 
jury prevents the adoption of the English systen 
under which the court or master may make an ab 
solute order for summary judgment after hearing 
instead of merely advancing the case for speedy 
trial as is done here. But there is nothing in ou 
Constitution which prevents our making our statute 
more effective than it is today. In view the con 


gestion in the Superior Court, an order merely ad 


vancing a case for speedy trial is not enough. We 
need some method of checking the use it the right 
to a jury trial to obtain delay. For this purpose we 
recommend an amendment to G. L. C. 231, sec. 59 
by which the court shall, after hearing, enter a cot 

ditional order that the defense lacks merit and fot 


summary judgment unless trial is demanded withi 
seven days, and if it is pressed the case shall 


only be advanced for speedy trial, but that if the 


trial takes place and the party against whom the 
order is made does not succeed in establis] ng his 
defense, he shall pay the other party a reasonable 
sum for expenses, including counsel fees (to be fixed 
by the court) in addition to the ordinary costs. We 


believe this experiment with the effective weapon of 

actual instead of small, fictitious costs is reasona 

and necessary in these debt collecting cases.” 
Under the head of “Administration of Crim 


nal Jurisdiction” the report recommends making 
permanent the present temporary provis vuthor 


izing the Chief Justice of the Superior Court to « 
up justices of the district courts to sit in tl 
perior Court and try certain cases with juries 
also recommends a plan for requiring a 
in the Boston Municipal Court to elect in that court 
whether he wants to be tried by a jury or not and 





in case he does, for sending him at once to the Su 
perior Court, instead of permitting him to be tried 
in the lower court and then, for purposes of delay 
and under his constitutional guarantee of a jury 
trial, to insist on an appeal to the Superior Court 

Eat ake 


These recommendations are typical of those whic 
apply strictly to the conditions in Massachusetts 
However, the matter of “Waiver of Trial 
in Criminal Cases in the Superior Court,” 
much attention is paid, is of general interest 


by Jury 
to which 
The 














al sl ving how the practice 
ver of jury trial in criminal cases 





O Connecticut and Maryland. An 
ficial of e | ord Court, in the tormer state, 
eports that this law ent into effect some 
our years ag there have been, roughly, about 
eventy percent f the cases tried by the court and 
bout thir the \ Moreover, in the 
ast two years the percentage of convictions by the 
ury has bee ghly ut ninety percent, and 
that by the « t ut seventy percent. The same 
iuthority ad that a trial | uurt expedites mat- 
ter consider nd in addition there is a consid- 
erable saving money The statement from 
Maryland is « y favorable to the plan. The pa- 
per of Judge Carroll T. Bond Maryland, on this 
subject, whi peared i recent issue of the 
\merican | sociatior urnal, is printed as a 
upplement Coun eport. 
~ In consi x the question of how far this 
ylan cou e appli Masachusetts the 
Council tak ifferent questions as to different 
lasse ( re raised by peculiar state 
I ISl¢ ¢ e st us offenses felon- 
es involving ve years in state prison 
ich are ndictment of a grand jury—it 
calls attention t ertain statutes which, as they 
tan nizé right in the defendant un 
ler indi ( live a jury trial even if he pre- 


r, the report adds, 





“except in capit cases, we see no sufhcient reason 
vhy a de hot not be given the right to 
Vaive ] provided there is 
no constitut byectior On a matter of such 
importat Legislature, if it should consider it 
idvisable t nge the statute, might feel it advis- 
le ti | lvisory opinion of the justices of 
the Supre il Court. We recommend 
in ame ving an option to the defendant 
betwee ind il without jury by leave 
of court 1 t capital cases if such an amend 
ent 1s stitutional power of the Leg 
islature Council adds that it does not recom 
mend, at tl resent time, that the practice be ex 
tended t ises, for while it appears to work 
fairly and t satisfaction of the public in Mary- 
ind, it te there is force in the objection that it 
is wise e the responsibility for a verdict 
of guilty i1 pital case on the shoulders of one 
or two judge t also believes that public opinion in 
Massachusett uld not approve such a step at 
esent 
Under ead of “Complaints of the Courts” 
the report hat a care investigation by the 
dm t ( mittee of the District Courts 
show complaints have rested largely 
ip e€ powers ol the courts 
and the licial proceedings. “But that 
loes not r all cases of which complaint 1s 
ice stances where the interest of 
he | s to have been overlooked. This 
has bee t, probably various causes, of 
which tl tht most important seem to us to be 
the fo a desire to encourage or reform 
the L sex the crowded conditions of 
the « ts; tl lack of information of 
tne ] ec 
\ st, the public needs to be pro- 
ected against wrong-doers and the deterrent force 
sent ld not be lost sight of. We do not 
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overlook the importance of trying to reform such 
criminals as are capable of reform, especially the 
younger ones, and make no condemnation of the 
probation system. That system has come to stay 
as it has its proper place in the modern administra 
tion of Justice. But we think the pendulum has 
swung too far in the direction of leniency and that 
this tendency has reached a point where it has led 
criminals, especially younger ones in some parts of 
the community, to hold in contempt the courts that 
are supposed to restrain their activities. This does 
not mean that courts should not perform their func 
independently and impartially ‘as the lot 
of humanity will admit.’ That is their constitu- 
tional duty. But the protection of society seems to 
demand that more attention be paid to the deter 
rent effects of the criminal law. In order to be more 
effective the results of criminal proceedings need 
to be prompt. A prompt even if less severe sentence 
is more important as a deterrent than an uncertain 
heavier and more remote one.” 

\s to the second point, the Council states that 
courts and prosecuting officers cannot be blamed for 
delays that arise from lack of judicial machinery. 
The responsibility for that lies elsewhere. As to the 
third point, so far as concerns public criticism of 
the failure to make use of prior criminal records, the 
report states that steps have been taken to make 
such records more easily available and to increase 
their use before sentence is passed. “In order to 
deal properly with second or subsequent offenders 
of various kinds a central agency or clearing house 
is needed where information can be obtained. Such 
an agency for this state is now being maintained 
and the records kept by the Probation Commission 
at its office in Boston. These are accessible to pub- 
lic prosecutors and should be used. Such an institu- 
tion might well be made national by some form of 
interstate cooperation. The problem of adjust- 
ing criminal procedure to the more prompt disposi 
tion of business under modern conditions is a diffi- 
cult one which requires careful study and which 
cannot be solved in a hurry. We have already made 
certain recommendations which we believe to be im 
portant in this direction. We must make further 
study before submitting other recommendations.” 

There is another aspect of this subject which 
should not be overlooked, the report further states. 
“The attitude of the public toward crime and crimi 
nals is a serious factor in law enforcement. Is there 
a tendency to excuse crime or belittle it? Many 
thoughtful and conscientious students believe that 
such is the fact. In this connection, it has been sug- 
gested that this situation arises, at least partly, from 
the fact that the public may be confused by the use 
made of the term ‘crime.’ 

“One of the great obstacles to the prompt dis 
position of business in the criminal courts lies in 
the large number of regulatory statutes and ordi 
nances which result from the complexities of mod 
ern life and the enforcement of which has been de 
manded of the courts as a part of their criminai 
jurisdietion. It is a serious question whether many 
of these violations of statutes and ordinances should 
be classed as ‘misdemeanors’ to be dealt with on 
the criminal side of the courts, or whether they 
should be taken out of the criminal class and dealt 
with in some other way, confining criminal jurisdic- 
tion of the courts to those things which can more 
fairly be described as ‘crimes.’ Large numbers of 
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our citizens are experiencing their first, and often 
their only, contact with our courts in these matters 
of violation of some regulation, and are given an 
erroneous and unfortunate impression by finding 
themselves classed as ‘criminals’ and tried as such. 
These cases also clog the dockets of the courts and 
hamper the prompt disposition of cases involving 
more serious offenses. 

“We have already administrative 
boards with many powers. Whether this can be 
wisely extended, with proper provisions for appeal, 
to cover the infringement of regulations that are 
essentially matters of administration instead of 
dealing with them in the criminal courts, is a ques 
tion that is already receiving attention elsewhere. 
We believe that some relief should be afforded our 
citizens as well as our courts, and we desire to study 
this matter further.” 

After stating that Massachusetts 
adopted the principle upon which declaratory judg 
ments are based, for certain specific purposes, the 
Council recommends a declaratory judgment statute 
which follows the exact language of the English 
rule. “This course,” the report states, “has the ad- 
vantage of avoiding experiments with new language 
and of placing behind the proposed Massachusetts 
statute the gradual development of this jurisdiction 
by the English courts for a long period of time. 

If the English courts have been able to administer a 
rule of four lines in such a way as to make the pro 
ceeding of practical value to the community, we be 
lieve the Massachusetts courts can do the same 
without doing anybody any harm. The shorter the 
statute the better. The Supreme Judicial Court can 
be relied on not to take on the burden of deciding 
moot questions. We betieve that the court under 
such an act can gradually develop the practice in 
the light of the judicial experience of the past and 
the practical needs of the future, and by rule or 
practice can protect itself from being burdened with 
cases in which a declaration of right or duty will 
not materially promote either the public or private 
interest involved. We believe the act if adopted 
would be a step forward.” The Council then rec- 
ommends that the Massachusetts rule with regard 
to judicial notice of the law of other states and coun 
tries shall be changed. The present rule is that 
except in cases where the foreign law is contained 
in a statute or plain decision of the foreign court, 
it must be left to the jury to determine what the 
law is. The inconsistency of leaving to the jury the 
more difficult judicial function, and one which a 
trained judge is alone capable of discharging, is 
pointed out. The Council further recommends that 
the Superior Court be given the right and power to 
make the rules which are to govern the procedure, 
process and practice in equity cases in that court 
The Council further recommends a plan for 
lessening the burden of the Court in the matter of 
discovery. “We think the Court should be given 
the power to limit the number of interrogatories 
which can be filed as of right. If (1) the burden 
were put upon the interrogating party to show that 
the facts or documents sought to be obtained will 
be manifestly admissible at the trial of the case; 
and (2) if in deciding a motion for leave to file sup- 
plementary interrogatories or to compel answers to 
interrogatories filed the justices were allowed and 
directed to take into account any offer which might 
be made by the party sought to be interrogated to 


invested 


long ago 





deliver particulars or to make admissions, or to 
produce documents relating to any matter in ques 
tion; and (3) if to these a provision were added 
penalizing a party whose conduct in the premises 
was vexatious, the burden upon the court in the mat- 
ter of discovery and interrogatories would in the 
opinion of the Council, be lessened materially.” The 
Council recommends an amendment to the 
statute regarding notice to admit facts and docu- 
ments, to make the same more effective. The re 
port then reviews the history of the district courts 
and makes certain recommendations 
change of jurisdictional limits; takes up the ques 
tion of the great expense due to unnecessary in 
quests, at present imposed by statute on these 
courts in certain declares that they 
should only be held at the discretion of the court, 
in view of the other agencies charged with the in 
vestigation of such cases; recommends provision 
for a third special justice in all district courts ser\ 
ing a population of over 100,000, in order to take 
care of additional work; makes certain suggestions 
as to rules to the Supreme Judicial Court; suggests 
to the Superior Court a Standing Order or rule for 
a “speedy cause list,” for litigants who want to save 
time by waiving more formal procedure, and where 
both sides agree to this method of expediting the 
case ; recommends that the matter of general stand 
ards of education for admission to the Bar be left 
to the regulation of the Justices of the Supreme 
Judicial Court, who should be trusted to regulate it 
in the interest of the public as they are trusted with 
other important duties. 

The matter of substantial costs as a means of 
discouraging unnecessary and frivolous litigation is 
the Council as a subject for furthe 
consideration. “There is more litigation in Massa 
chusetts than there ought to be,” the report states 
“For the population there is more than twice as 
much as there is in England and Wales. The rea 
son for the difference between the two jurisdictions 
is to be found, to a large extent, at any rate, in the 
matter of costs. In England the costs which the 
unsuccessful party has to pay consist (in substance) 
in the expense he has wrongfully made the other 
party incur; in other words, the unsuccessful party 
in England has to pay his opponent’s lawyer's bill 
as well as his own. The possibility of having to pay 
the lawyer’s bills of both parties to the action makes 
a plaintiff think twice before he sues out a writ 
and a defendant think twice before he defends an 
action which ought not to be defended, and that is 
a direct deterrent on the number of cases put or 
kept in suit. In Massachusetts costs are nominal 
Where costs are nominal the plaintiff may win, but 
not to the full extent of his damage, while the de- 
fendant is sure to be a loser to some extent, for if 
he is successful in the action he has to pay his own 
lawyer’s bill. This is a direct incentive to litigation 

“The Council is of opinion that the ad yption of 
the principle of more substantial costs would tend 
to diminish the amount of litigation in Massachu 
setts, and they know of nothing else which can be 
done which can so effectively bring that about 
There is another reason for adopting the principle 
of substantial costs in place of that now used in 
Massachusetts. That is that it does justice and the 
Massachusetts system does not. It is plain that the Mas- 
sachusetts system does not On what principle of 
justice can a plaintiff wrongfully run down on a 
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public highw 1y recover his doctor’s bill but not his 
lawyer's bill And on what principle of justice is 
a defendant who has been wrongfully haled into 
court made to pay out of his own pocket the ex- 
pense of showing that he was wrongfully sued? 
“But the adoption of the English system of 
costs is attended with much difficulty. In the first 
place, it is in direct conflict with Massachusetts tra- 
ditions. In the second place, though the principle 
of the English system of costs ought to be adopted, 
the system in detail would not and ought not to be 
It is enough to 
convinced of 


made part of our jurisprudence 
read an ng ish bill of costs to be 
that. And lastly, 
there are problems which must be met; for example, 


in devising a new system of costs 


the case of an impecunious person who has a merit- 
orious claim must be taken care of by some system 
of allowing him to sue in forma pauperis and at the 
same time protecting him from the lawyer who 
makes a business of taking speculative cases. 

“The Council has not been able to take up this 
subject this: year. But they are convinced that a 
change should be made and that a system of sub- 
stantial costs should be adopted. It will be a mat- 
ter for consideration in the coming year.” 

The report of the Council is signed by William 
Caleb Loring, Franklin G. Fessenden, Charles T. 
Davis, William M. Prest, Frank A. Milliken, Addi- 
son L. Green, Robert G. Dodge, Frederick W. 
Mansfield and Frank W. Grinnell. 





AMERICAN LAW INSTITUTE COUNCIL MEETS 


HE fourth annual meeting of the American Law 
Institute will be held at Washington, D. C., on 
\pril 29 and 30 and May 1, in the auditorium of 
the Chamber of Commerce of the United States, ac- 
cording to the decision of the Council of the Insti- 
tute at the meeting held in New York City on Dec. 
16-19 in Much of the time at this meeting 
was devoted to a consideration of portions of the 
tentative drafts of the restatement of the law on 
agency, contracts, conflict of laws and torts. The 
parts considered were ordered printed and submit- 
ted for further consideration to the forthcoming an- 
nual \nother action of general interest 
was the appointment of a special committee com- 
posed of the executive committee of the Council and 
certain others interested in the subject to take up 
of drafting portions of a Criminal Code— 
a work made possible by the gift from the Laura 
Spelman Rockefeller Memorial 
Director William Draper Lewis submitted a 
report giving a complete statement of the work done 
statement since the meeting in Washing- 
ton last spring. There had been eleven conferences 
on the various subjects now being restated, lasting 
in all forty-seven days. The results of this and 
k were indicated in the portions of the Re- 
submitted for consideration. He also 
plan for securing cooperation of the 
ssociations with the Institute which had 


uSIV¢ 


meeting 


the matter 


on the Re 


other wor! 
Statement 
told of the 
State Bar A 


been tried out experimentally in Illinois, with the 
most encouraging results. The essential feature of 
this plan, which was suggested by R. Allan Ste- 


the Illinois Association, is that it enables 
of any State Bar Association entering 
more ‘of the 


phens ol 
any member 
into it to obtain a copy of any one or 
tentative drafts distributed to members of the Insti- 


tute, at printer’s costs plus an additional charge to 
cover the distribution expenses of the State Bar As- 
sociation 

Under this plan, he stated, nearly 400 copies of 


the Restatement had been secured and distributed 
is State Bar Association Secretary to 


[lin 
thus indicating a general interest in the 


by the 
members 


undertaking and a willingness to study and make 
suggestions. The Secretaries of other State Bar 
\ssociations having indicated to the Director that 
their respective associations would be glad to make 
a similar arrangement, the executive committee of 
the council had authorized the Director to make an 
arrangement with the printers of the Restatement, 
whereby such tentative drafts as had been submit- 
ted to the members of the Institute generally might 
be secured through the Director for State and other 
Bar Associations and Law Schools, all such matter 
to be previously copyrighted in the name of the 
Association. Director Lewis further reported that 
certain State Bar Associations had appointed stand- 
ing committees to keep their members in touch with 
the progress of the Restatement. 

The Council approved a resolution adopted by 
the Executive Committee in October to the effect 
that in submitting tentative drafts of the Restate- 
ment to the membership of the Institute and the 
Annual Meetings, there shall be transmitted ‘with 
the Restatements, or as near thereafter as practi- 
cable, such commentaries as may facilitate consider- 
ation of the Restatements, but that it is not advis- 
able to submit with such tentative drafts complete 
paralleling treatises repeating everything that is said 
in the Restatement with full citations of cases bear- 
ing on every statement made. The reason for this 
change in procedure is that the former method of 
submitting complete paralleling treatises tended to 
delay progress on the Restatement itself too much. 
The plan at present is to submit principally mono- 
graphs calculated to assist on the points of law not 
well settled. 

The Director was instructed to prepare and dis- 
tribute to Members Volume III of the Proceedings 
of the Institute; the volume to include the Minutes 
of the Meeting of the Council and of the Executive 
Committee held during the present year, and also 
such Reports and other material as shall be selected 
by the Director and approved by the President. The 
customary resolutions approving the carefully pre- 
pared budget for 1926 were adopted. 
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trol of Judicial Procedure to Legislative Body—The American Bar Association’s 


Effort to Simplify and Unify Federal Court Practice* 


By 


Hon. HENRY 


W. Tart 


Of the New York City Bar 


R. President and Members of the Delaware Stat 
M Bar Association: The confidence of the public 

in the administration of justice in this country is 
being impaired by the expense and delay caused by the 
anachronisms, the complications and the subtleties of 
court procedure. Dean Pound, the most erudite of our 
legal historians, asserts that we are practicing law in 
this country according to the archaic methods prevailing 
in England before the great reforms of the Nineteenth 
Century were accomplished. In a statement submitted 
recently by the American Bar Association to the 
Judiciary Committee of the Senate, it was estimated 
that in three months in 1910, 51 2/10% of the decisions 
throughout the country related to points of practice; 
and Justice Sutherland stated to the same Committee 
that about one-third of the time of the appellate federal 
courts was taken up with procedural questions. In 
England, on the other hand, in the first fifteen years 
afier the rules went into effect, pursuant to the Judi- 
cature Acts of 1873 and 1875, there were 4,0C0O de- 
cisions upon questions of procedure in proceedings 
which averaged 80,000 annually, an average cf only 
275 decisions a year, the percentage being almost negli- 
gible; and only one in thirty of procedural questions 
were appealed from the Master to the Judge in Cham- 
bers, and only one-quarter of those were submitted to 
the Court of Appeals. 

The American Bar Association has for many years 
sought to simplify and unify practice in the federal 
courts by vesting in the Supreme Court the power to 
make and publish rules in common law actions. The 
bill introduced in the last Congress (Senate No. 2061), 
to accomplish that result, provided that “the Supreme 
Court of the United States shall have the power to 
prescribe, by general rules, for the district courts of 
the United States and for the courts of the District of 
Columbia, the forms of process, writs, pleadings, and 
motions, and the practice and procedure in actions at 
law,” and that the court “may at any time unite the 
general rules prescribed by it for cases in equity with 
those in actions at law secure form of 
civil action and procedure for both.”’ 

Plausible arguments might be adduced to show 
that courts have inherent power to make rules govern- 
ing their procedure which will be beyond the com- 
petence of the legislature to amend or repeal; but the 
argument has never been pressed and it has been refuted 
by historical development, for Congress has by numer 
ous provision dealt with court procedure. In this con- 
nection it is interesting to note that when the question 


be the practice in the 


so as to one 
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Ss 


arose in 1792 as to what should 
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Supreme Court of the United States, the Chief Justice 
said: “That the court considers the practice of the 
Courts of Kings Bench and Chancery in England as 
affording outlines for the practice of this court; and 
that they will from time to time make such alterations 


therein as circumstances may render necessary 2 
Dallas, 411). 
Section 914 of the Revised Statutes of the United 


States passed in 1872, provides as follows 


] j 





Sec. 914: The practice, pleadings and forms and modes 
of proceeding in civil causes other than equity and ad 
miralty causes in the circuit and district courts, shall con 
form as near as may be to the practice, pleadings and 
forms and modes of proceedings existing at the 
like causes in the courts of record of the State withir 
which such circuit or district courts are held, any rule of 


the contrary notwithstanding 

This is the only comprehensive provision of the 
lederal Statutes having the effect to prevent the courts 
from making rules. Practice in equity and in admiralty 
has been governed since 1842 by rules made by the 
Supreme Court. The procedure in bankruptcy since 
1898, and in copyright causes since 1909, has been 
regulated by court rules. In 1911 the power was vested 
in the Commerce Court to make rules governing its 
procedure. In all the numerous administrative tribunals 
i quasi judicial power, such as the Interstate 
Commerce and the Federal Trade Commissions, the 
legislative policy has been uniform in permitting them 
to prescribe their own procedure. In the last generation 
laws have been passed in New Jersey, Colorado, Vir- 
ginia and Delaware, vesting the rule-making power in 
the courts, while in New Hampshire the same result 
has been brought about by decisions holding that under 
the common law, and in the absence of legislative in 
hibition, the power to make rules was vested in the 
court. In England by the Judicature Acts of 1873 and 
1875 there was vested in a Commission of the judges 
and representatives of barristers and solicitors, power 
to recommend, and in the courts to adopt and amend, 
rules of practice. In the absence of change by Parlia- 
ment (which, I believe, has never been made) such 
rules control procedure. Lord Justice Bowen remarked 
that as a result of the reformed method the “law has 
ceased to be a scientific game that may be won or lost 
by playing some particular move.” And Mr. Dicey said 
that the reform gave “reality to the legal rights of in- 
dividuals.” 

A pertinent argument against vesting in the courts 
the rule-making power is that the first rules which 
were made by the Rule Committee in England proved 
jut the argument has 
court 
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to need considerable amendment. | 
force only if it be assumed that either a or a 
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UNIFORMITY OF PROCEDURE 


‘ther body can anticipate how practice 
will operate under a new rule. Experience alone will 
rule will work in practice. But judges 
f judges and lawyers devoting them- 
selves exclusively to the task, are far more likely to 
be able to anticipate what is workable than a committee 


legislature o1 


discover | 


egislature distracted by projects far more alluring. 
The experience of my own state of New York 
affords an historical argument which goes far to 
demonstrate the unwisdom of entrusting to a legislature 
the control of judicial procedure. The state constitu- 


tion of 1777 had adopted the common law practice of 


England, but subject to such changes as the legislature 
might see fit to make. Some rules of procedure were 
promulgated by the Supreme Court of New York in 
1799. But from that time forward practice was gov- 


erned largely by decisions of the courts, both written 
and oral Before 1848 it had been recognized that 
there must be some simplification in the rules. Accord- 


ingly, in that year the Field Code was adopted and a 


policy was inaugurated of regulating procedure in the 
courts by statutory rule; and that policy has ever since 
prevailed. The Field Code of 1848, consisting of only 
391 sections, had merits. It was drafted by a leader of 
the bar experience and established a few im- 
portant principles. But it assumed that the legislature 
was thereafter to govern court procedure : and that idea 
coupled with a narrow interpretation by judges who had 
been opposed to its enactment resulted in complications. 


lling increased and finally hundreds of 
amendments were proposed and many enacted. This 
went on until in 1877 and 1880 was enacted what was 
known as Throop’s Code, under the name of the Code 
of Civil ure, and ultimately that became a statute 
containing ut 3400 sections Not alone did the 
legislature greatly increase the number and volume of 

verning minute details. The multiplicity 
ourt decisions on minor 


I egislati ve 


; 


frequently led t 

points, crowded our law reports and even required 
special series of practice reports The four huge 
volumes ntaining 5355 pages) and supplement (con- 
taining 684 pages) of the Code with annotations, pub 
lished as ’s Code, occupied in the aggregate 6039 
large page Experts in code practice came into exist 
ence and tl were not always seeking to make prac 
tice under the code simple or prompt or inexpensive 
Indeed, code practice became a weapon. to defeat just 
causes 


In 1904 the legislature sought to remedy these con- 


ditions | ppointing a commission of five eminent 
lawyers to “direct and control the revision, simplifica- 
tion, arrangement and consolidation of the statutes of 
the stat ‘rave difficulties were encountered in con- 
densing and simplifying the statutes relating to practice, 
and accordingly, the Board postponed that part of their 
vork unt later day. In 1912, however, it made a 
report and on its recommendation the legislature in 
1913 directed it to prepare “a practice act, rules of court 
and short forms.” The Board then made another re- 
port in which it stated that the code system had “lament- 
ably failed” and had “been condemned in such unmeas- 
ured tet it it mav be passed without further com- 
ment.” But it added that the English system was “not 
in harmony with the spirit of our democratic institu- 
tions and the principle of checks and balances which is 
necessa the preservation of departmental equi- 
librium under our republican form of government.” It 
made a recommendation in the following form: 
The intermediate procedural system, which might be 


led the advanced American system, of a legislative act 
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dealing with the important matters of procedure, juris- 
dictional and otherwise, leaving the details of practice to 
court rules, seems to be the one best suited to the existing 
conditions in this state. 

There is no particular a priori objection to the en- 
actment by the legislature of a few fundamental rules. 
But it is a curious phase of legislative psychology that 
where the entire responsibility for formulating rules 
has been delegated to the courts, the tendency has been 
to allow such rules to stand without legislative inter- 
ference. When practice rules are made by the legis- 
lature there is an invitation to the legislature to multiply 
amendments. 

For three or four years the State Bar Association 
attempted to have the plan of the Commission enacted 
into law; but it was rejected, and a joint committee 
of the Assembly and Senate began the stupendous work 
of amending the Code. It removed from the statute 
many provisions relating to details of practice and em- 
bodied them in rules. Some simplification resulted, 
but the Code continues to fill our reports with decisions 
upon procedural matters; and it still tempts the legis 
lature to “tinker” with details. 

It will be noticed that Section 914 of the Federal 
Statutes provides that practice in civil causes should 
conform “as near as may be” to the state practice. If 
carried into effect this provision would result in forty- 
eight kinds of procedure. The plan of assimilating the 
practice in the state and federal courts has, as a result, 
proved to be very unsatisfactory. Prior to the passage 
of Section 914 the so-called “Process Act” of 1789 
expressly adopted forms of writs and modes of process 
of the state courts in suits at common law. In Beers v. 
Haughton, 9 Peters 357, Mr. Justice Story said that this 
procedure was continued by the Act of 1792 “but with 
this remarkable difference, that they were subject to 
such alterations and additions as the said courts re- 
spectively, should in their discretion, deem expedient ; 
or to such regulations as the Supreme Court of the 
United States should think proper, from time to time, 
by rule, to prescribe to any circuit or district court con- 
cerning the same.” And it is obvious that if it were 
not for the elasticity afterwards secured by the words 
“as near as may be” in the Act of 1872, there would 
have been confusion and complication. Thus, in states 
like New York, federal judges would have been com- 
pelled to devote much of their time to probing into the 
mysteries of ever shifting state practice. They were 
naturally forced to take refuge in the words “as near 
as may be” and largely ignore the state practice; and 
instead of simplifying the practice this has resulted in 
so much uncertainty, that in some of the great circuits 
like the Eighth, embracing many thinly settled states, 
many lawyers infrequently resort to the federal courts, 
and when they do the client is in danger of suffering 
from unavoidable mistakes or delays. 

The elastic construction placed upon Section 914 
has rarely been questioned. It was clearly set forth 
by Judge Sanborn in O'Connell v. Reed, 56 Fed. Rep 

535, where he said that state procedure was to be 
adopted where it did “not impede the administration of 
the law, or the efficiency of the federal courts,” and he 
added that it was the “right and duty” of the federal 
courts “to reject any subordinate provision of the state 
statutes and any rule of practice of the state courts 
which in their judgment will ‘unwisely incumber the 
administration of the law, or tend to defeat the ends 
of justice in their tribunals.’”” The Supreme Court of 
the United States has approved this doctrine in Rail- 
road Company v. Horst, 93 U. S. 291, 300; and in 
Bank v. Halstead, 10 Wheaton 51, 59, the same Court 
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said that constant unscientific statutes had finally created 
such a condition that “to conform to such statutes of a 
state would unnecessarily incumber the administration 
of the law as well as tend to defeat the ends of justice 
in the national tribunals.” 

Coming now to the proposed reform, I wish to 
summarize some of its advantages : 

The rules will be drafted by those who know or 
have ready means of ascertaining what is needed. It 
has been objected that the Supreme Court Justices are 
so much occupied with their other duties that they 
could not give the time or attention necessary to the 
drafting of adequate rules. That, of course, is true, if 
it be assumed that every judge of the Supreme Court 
is to concern himself with the actual investigation and 
the laborious process of formulation. If it were in- 
tended to make rules upon the bad model of the New 
York Code of Civil Procedure, dealing with minute 
details of practice, it would have to be conceded that it 
would be beyond the power of the Supreme Court or 
any other court. But, fortunately, it may be safely 
assumed that the court in making rules, will seek sim 
plicity and thus save labor, as it has done in framing 
and revising the rules relating to equity practice 

One of the strongest arguments in favor of court- 
made rules is their flexibility. The very rigidity of a 
statutory rule leads to pressure for amendments which, 
while they may serve the selfish interests of lawyers or 
litigants in particular cases, often tend to complicate 
the general scheme of practice. Members of a legis- 
lative body take little interest in improving the adminis- 
tration of the law. They are far more absorbed in 
questions which have a closer grip upon their atten- 
tion. On the other hand, the courts are daily engaged 
in the administration of justice and they are far better 
judges of the means by which that administration may 
be facilitated. It will hardly be contended that a reform 
of procedure can safely be left to the Judiciary Commit 
tees of the two houses of Congress. For more than ten 
years the American Bar Association has been urging 
Congress to vest in the Supreme Court the rule-making 
power. Not only has the relief been denied but no 
Judiciary Committee of either house has ever proposed 
any substitute measure of reform: and this attitude does 
not encourage advocates of the bill to believe that Con 
gress will ever originate any constructive plan to 
ameliorate the situation 

The proposed federal bill has received some atten 
tion from the press. In an editorial in the New York 
Times concerning delays in the courts particular refer 
ence was made to Senate Bill 2061 and to the fact that 
“two or three militant Senators (if not one) have 
been able to defeat the will of the majority and hold the 


bill in committee for eleven years.” The Times con 
tinued : 

The indefensible nature of such a performance needs 

no proof It does indicate. however. where a good part 


of the blame lies for the delayed justice which too often 
in the United States amounts to a denial of justice. Legis- 
latures and Congress have not the sensitiveness on this 
subject which the time requires. They are so busy framing 
new laws that they overlook the importance of taking 
steps to cause old laws to be better enforced These 
things ought not so to be. If Congress does not give 
prompt heed to this particular appeal from the American 
Bar Association, it ought never to utter a word in the 
future about the tardy and uncertain administration of 
justice in the United States 
Senator Walsh of Montana promptly sent to the 
Times a letter in which he said that the editorial “un 
mistakably points to me as in a large measure respon 
sible for its ill success thus far’; and he then pro- 


ceeded to explain his position. His principal objection 

is that the proposed rules 
would be most convenient to those eminent and successful 
lawyers whose practice is confined largely to the federal 
courts and who perhaps try lawsuits in a dozen different 
states, but it would be all but intolerable to the lawyer 
who never tries a case outside of his own state. As thers 
are at least a hundred of the latter class to one of the 
former, the wisdom of the change is not as obvious as 
some enthusiasts claim 

But the hybrid. practice which has sprung up in 
the federal courts under Section 914 is as bewildering 
to the “eminent and successful lawyers” as it is to the 
lawyer who deals with small local cases. The uncet 
tainty of the mixed practice is sometimes very perplex 
ing to any lawyer and particularly to a busy one, as 
“eminent and successful lawyers” usually are. But the 
objection of Senator Walsh is at best based upon con 
venience of the profession and not upon a broad con 
sideration of the improvement in the administration of 
justice. It gives force to the statement frequently 
made, that among the people the impression prevails 
that the legal profession has not done all that it should 
to improve the administration of justice, or, as it was 
stated in a report by Dr. Pritchett, of the Carnegie 
Foundation, “to that extent which society has the right 
to expect. 

The persistent effort of organized lawyers to pro 
cure such reforms as that I am now advocating is per 
tinent evidence that lawyers stand ready to take the 
lead but that reforms will come haltingly without the 
active aid of other elements of society, and particularly 
those who form the public opinion which is reflected in 
political action 

\t the close of his address, Mr. Taft made som« 
additional remarks concerning the activities of the 
Special Committee on Uniform Judicial Procedure. He 
spoke substantially as follows: 

“Mr. Shelton, the able, energetic and patriotic 
Chairman of the Committee of the American Bar Asso 
ciation which urges the passage of the bill S. 2061, in an 
answer to Senator Walsh’s communication to the New 
York Times, called attention to the fact that the pro 
posed bill had been advocated by Presidents Taft, Wil 
son and Coolidge and endorsed by forty-six state bar 
associations ; ‘the deans of the American Law Schools, 
all the law journals, the conference of Appellate Judges, 
all the United States Circuit Judges but three, nearly 
all the District Judges, the conference of Commission 
ers on Uniform State Laws, the Law League of Amer 
ica, the conference of delegates from state, city and 
county bar associations, the Academy of Political 
Science, the National Association of Credit Men, the 
Chamber of Commerce of the United States, the South 
ern Commercial Congress, the Manufacturers’ Associa 
tion, the National Civic lederation. . ’ He also 
states that a questionnaire addressed to Senators and 
Congressmen in the last Congress disclosed the fact 
that a large majority were in favor of the bill. Attor 
neys-General McReynolds, Gregory and Palmer have 
given their adherence to the measure. President Taft 
officially commended it. Among members of the Amer 
ican Bar Association who have been members of the 
Committee on Uniform Judicial Procedure and advocate 
the passage of the bill have been William B. Horn 
blower, Louis D. Brandeis, Lawrence Maxwell, Wil 
liam Howard Taft and Roscoe Pound. 

“It would be difficult to conceive of a more influ 
ential or high-minded support given any legislation 
relating to the administration of justice.” 
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ASPECT OF THE PROVISIONS OF COOPER.- 


ATIVE MARKETING CONTRACTS 





Business Importance of These 


tained in Agreements 


ing 
Sales Agreement ? 
By MATHEW 
HAT the legal problems involved in cooperative 


marketing merit serious attention is best proven by 

an approximation of the importance of cooperative 
marketing associations to this country. These organ- 
izations not only dispose of the production of one-tenth 
of the farms of the United States,’ but also of the out- 
put of the most valuable one-tenth. They market 
over one billion dollars worth of goods,? handle over 
100 commodities,’ number in themselves 8,135 associa- 
tions, and possess a remarkable control over the mar 
keting of the principal crops of the country.* 

The legal problems of cooperative marketing 
associations revolve about cooperative marketing con- 
tracts. Perhaps the greatest problem of all has apper 
tained to the legality of the specific performance clauses 
contained withir§ these agreements However, this 
paper will attempt to deal not with such questions, 
but with the legal validity of the contract as a con- 
tract and with the legal enforceability of its various 
clauses. Incident to the first problem is the question 
of whether the typical cooperative marketing agreement 
is supported by valid consideration and, to the second, 
the problem of the enforceability of the clauses provid- 
ing for the actual handling of the subject matter of the 
agreement by the association 


I. Consideration in the Contract 


Despite the valid consideration of typical cooper 
ative tharketing contracts, some courts have held these 
agreements void for lack of consideration, and others, 
failing to find true consideration, have conjured up 
fictitious substitutes for it. The promise of the grower 
to deliver his crop to the association has been held un- 
supported by collateral detriment to the association 
[hat the association “takes upon itself neither risk nor 


*The aon : taine this article are the result of a nun 







her f ly ' Califorr among the large cooperative 
associations the wesides a previ s nvestigation of the practices of 
these orgar k 1 State by means of a serics 
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Americar Cotton Growers’ Exchange n the report of the American 
Bankers’ Ass atior ‘Principles and Progress of the Cooperative 
Marketing of Farm Produce,” market 90 per cent of our dried fruits, 
70 per cent of toba , 65 per cent of our nuts, 25 per cent of our 
milk and 15 per cent of In the same report O. P. Brad 
ford, President of the Bureau Federation, states that 
4.000 cooperat ve associations handle over $100,000 
000 of livestock r 25 our total production, and that 5,216 
grain cevat rs market of grain According to Mr. Aaron 
Sapiro in the W 46, p. 84, May, 1923, California 
ooperative ass dispose of $250,000,000 of crops yearly 
Ninety sever ifornia’s berry growers are members of these 
associations, 86 per cent of her almond growers, 92 per cent of her 
raisin growers, 838 per cent of her apr icot growers, 80 per cent of her 
prune growers, 7 per ent of her walnut growers, 80 per cent of 
her peach growers, 75 per cent of her lima beans growers, 50 per cent 
of her pear g ¢ and 50 per cent of her grape growers 


Associations—Legality of Specific Performance Clauses Con- 
Consideration of Contract—Provisions of Contract Concern- 
Handling Products—Should Cooperative Arrangement Be Agency or 
Differing Views on This Aspect of Subject.* 


TOBRINER 

substantial liability,—assumes no real responsibility,” 
has been said; in fact, one court has gone so far as to 
search for a money payment by the association to the 
grower, and, not discovering it, has held the contract 
iavalid.* Yet it is well settled that consideration is 
to be found in a set of binding promises rather than a 
payment of money,® and it would seem that the con- 
tracts of the cooperative marketing associations contain 
just such binding promises. 

These promises are as often implied as expressed. 
In the case of Dairymen’s League Co-operative Asso- 
ciation v. Holmes® there was no recital of a binding 
obligation upon the promisee; the association coven 
anted to distribute the proceeds of its sales to its mem- 
bers but it made no promise to sell. The contract re- 
cited that “it was in consideration of outlays and ex- 
penses incurred by the association in providing means 
for handling, manufacturing and marketing the dairy 
products of the producer” but the expenses already in- 
curred could furnish only an inadequate past consid- 
eration, and those of the future could comprise no more 
than a promise too general to be enforced. And yet 
this agreement was sustained because “all the circum- 
stances which go to make up this contract are instinct 
with an obligation upon plaintiff's part to receive and 
arrange for the receipt of all milk and milk products 
of the defendants, and use reasonable efforts to make 
sales of the milk covered by their agency at reasonable 
market prices.” As has been said, “the law has out 
grown that primitive stage of formalism when the pre- 
cise word was the sovereign talisman’’’® and today a 
promise may be built upon the circumstances surround- 
ing a contract as well as upon its content." 

Whether expressed or implied, there are certain 
promises in the cooperative marketing contract which 
supply consideration. Among the various associations, 
these provisions naturally differ, but the promises here 
considered are generally found in the contracts. 

The association is usually obligated to market the 
products of its members for a certain period of time 
For instance, the contract of the Texas Farm Bureau 
\ssociation provides, “The Association agrees to buy 
and the grower agrees to sell and deliver to the Asso- 
ciation all of the cotton produced or required by or 

3. Texas Farm Bureau Cotten Association vs. Stovall, 248 S. W 
1109 (1923) 

“We can discover nothing in its (the contract's) terms when 
they | are subjected to careful analysis remotely imposing upon defendant 
any mutuality of burden. Appellant is | to part with no consider 
ation of any kind of character which would be essential under any view 
of a contract of purchase or sale. It pays appellee nothing.” Texas 
Farm Bureau Cotton Association vs. Stovall, 248 S. W. 1109 (19238) 

8. Cf. Williston on Contracts, Vol. I, Sec. 102, p. 195 


9. 239 N. Y. 1. 202 N. Y. S. 663 (1924) 
10 Wood v. Lucy, Lady Duff Gordon, 222 N,. Y. 88, 118 N. E. 


11. Cf. Elrenworth v. Stumber, 220 N. Y. 210, 128 N. E. 108; 
Texas Seed and Floral Company v. Chicago Seed Co., 187 S. W. 747 
(1916); Naylor v. Parker, 189 S. W. 98 (1911); 13 Corpus” Juris 331. 
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for him in Texas during the years 1921, 1922, 1923, 
1924 and 1925.” Ranging from a period of one year to 
fourteen, the life of the association’s obligation differs 
on each contract,’* but the organization must invariably 
sell its members’ crops for at least some stipulated 
period of time. And the association is bound for the 
entire period; the agreement is not severable. A de- 
fault in one year’s performance upon the part of the 
association has been held to release the grower for the 
entire period, the contract being declared an indivisible 
unit, not severable year by year.’ 

Moreover, the association usually promises to estab 
lish rules regarding the delivery, handling and classi 
fication of each member’s produce, which it agrees to 
pool or mingle with produce of like kind and quality. 
Hence section four of the contract of the California 
Cherry Growers’ Association provides that “The Asso 
ciation shall make rules regarding the handling, deliver- 
ing, grading, and may provide inspectors to standardize, 
grade, and classify such cherries”; and the marketing 
agreement of the California Peach Growers’ Associa- 
tion, section five, stipulates that “The buyer shall pool 
peaches of like kind, grade and classification.” 

Likewise, the association agrees to market the 
products of its members at the best possible prices, and 


to return the proceeds minus the expenses. As sec 
tion six of the marketing agreement of the Tobacco 
Growers’ Co-operative Association provides: “The 


association agrees to resell such tobacco together with 
tobacco of like type, quality, and grade, delivered by 
other growers, under similar contracts, at the best price 
obtainable by it under market conditions, and to pay 
over the net proceeds received therefrom (less freight, 
insurance and interest) as payment in full to the grower 
and growers named in contracts similar thereto, accord 
ing to the tobacco delivered by each of them after de 

ducting therefrom, within the discretion of the asso 

ciation, the costs of maintaining the association and of 
handling, grading and marketing such tobacco.” While 
the association promises to return to the grower a share 
of the pooled proceeds equivalent to his percentage of 
the pooled products, it promises no particular sum." 














It agrees to return only an indefinite sum, which can 

12 Reports from thirt t tl irgest California «< erat 
marketing associations, whic are ty ’ f ganizations througl 
the country, show the following varia nt t ral leneth of ¢tl 
obligations: 

Number Number of Pe us 

of Years Associations A ssociat 

One l 3.3 
Three { 13.3 
Four 10.0 
Five 23.3 
Six 1 : 
Seven 9 ee 
Fight 3 
Fourteen 2 6.6 

In respect to the number f years the ntract runs; there is a 
decided cleavage between centralized rganizations without | l 
branches) and the federated associations ganizations with local 
branches) The former prefer a longer-term contract, the average 
length of their agreements being five years The average length of the 
contracts of federated associations is thr ears 

13. Oregon Growers’ Co-operative Associatior Lent 107 O 
561, 212 p. 811 (1923) 

14 Some associations have guaranteed n their contracts ertatr 
stipulated advance payments Section tw f the sales contract of the 
California Hop Growers’ Association stipulated that “The buyer (that 
is the association) will make advances t he selle for purpose f 
producing the crop; if the seller is refuse advances, the seller 
released”: and the marketing agreement of the California Hone Pr 
ducers’ Exchange provided that “The local exchange shall advance 
to the grower at his option 60 per cent of the market value : 
product at the time of delivery.” Both these associations failed 
sequently, although net necessarily because f this clause in 
agreement Successful associations, such as the California Fi 
Peach Growers’ Association, and the California Raisin Growers’ 
ciation, have included si ir provisi in their ntracts But 
imposing a heavy financ urde 1 the association, such a 
makes possible an excessive paymer the grower—an advance 
four cents a pound on raisins when irket returns three Exces 

* , 


sive payments may be recovered by the association, but only at the 






sacrifice of litigation im the courts and dissension among the member 
ship Cf. Re Joseph Murphy ¢ 214 Pa. 258, 68 Atl. 745 (1906 
Farmers’ Union Co-operat Shipping Associatior v Schultze 112 
Kan. 590, 212 Pac. 670 (1923 California Raisin Growers’ Associat 


v. Abbott, 160 Cal. 601, 117 Pa 767 (1911 Agricultural Co-operati 
April 9, 1928. 


every other producer member,’? holding that each 
grower bargains his promise to deal through the asso 
ciation for similar promises of other growers But 
the unsoundness of this argument is shown by the fact 
hat the first promise would be past consideration so 
far as the second were concerned. If grower A has 
agreed to market his product through the associatio1 
grower B can hardly bargain his own for grower A’s 
promise, because grower A was bound before grower B 
entered the contract. “Something which has been given 
before the promise was made, and, therefore without 
reference to it, cannot, properly speaking, be gal cot 
sideration.’’** 
The claim that grower A’s promise can furnish 
consideration for grower B’s is analagous to the ex hs 
15. The legality of this practice has bee 
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be ascertained no sooner than the end of the season. 


But most associations give the growers this assurance 

that they will pro-rate all the moneys received, minus a 
stipulated amount for association expenses Thus the 
association promises to repay the grower the proceeds 
obtained from his products. 

The contract of the cooperative organization does 
not lack consideration upon the part of the associatior 
rhe cooperative society promises to receive, grade and 
pool its members’ products over a certain period 
time: it promises to endeavor to sell these products a 
the best possible prices; and it promises to return 
proc eeds of their sale to the growers Any one of these 
promises furnishes sufficient consideration to sustain 
the contract. 

Yet many courts have gone to great lengths to find 
adequate consideration in these agreement Courts 
have held that “the promise of every producer member 
to deliver is a sufficient consideration for tl 
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plode the t t the prot é I past subscribers to 
ita | promise of a present 
subscribet ugh courts formerly held that “if a 
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| English case holds 
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II. Provisions of the Contract Concerning 
the Handling of the Product 

t criticis1 f the cooperative marketing 
( If low not idequately describe the 
subject f the agreement or the amount of prod- 
LICE ich t ver must deliver to the organization 
He 1 it is said, whatever he wants to turn 
et 1atio1 And since he cannot be com- 
pelled t to turt er anything, he is bound, or 
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here is little doubt of the con 


not bound, at his own volition, or not bound at all 


Actually, however, the stipulated measure of the quan 
tity to be delivered lies not with the determination of 
the farmer but in the production of his farm. Most of 
the contracts of cooperative marketing associations 
pledge the entire crop of the grower to association ex- 
cept that part which has a non-commercial use.** Some 
30 per cent of the California organizations refuse to 


allow even this portion to be disposed of otherwise than 
through the association.2® Therefore, the association is 
the exclusive or practically exclusive marketing me 

chanism for each grower’s crop; the grower must de 

liver what he produces. “A contract for the sale of the 
output of a certain product of a mill or factory is not 
invalid for want of certainty as to the quantity of the 
commodity.”**° The stipulated determinant in the co 

operative contracts of the quantity to be delivered to the 
organization is the producing ability of a particular unit 
(the farm) and this measure, not resting upon the 
option of either party, is valid.*" 

In order to gauge the amount of produce which the 
association will be called upon to handle, many of the 
organizations*®* require advance crop estimates from 
the growers, predicting their seasonal output. For in 
stance, section seven of the marketing agreement of the 





siot Cold Blast Trans. Co. v. Kansas City Bolt etc. ( 114 Fed 
I R. A. 696 (1902 Higbie v. Rust, 211 Ill. 338, 71 N. I 
f 1904 Fowler Utilities ¢ v. Gray, 168 Ind, 1 79 N. OCS 
s hi) 
‘ rhe following exemptions are made by the California Ass 
a $ 
Ass tior Entire Crop handled except. that 
used for: 
Ca Rice Growers ss‘! Seed and home use 
Ca Alfalfa Growers’ Exchange Existing contracts (at e of join 
ing association) and home se 
Cal, |! Bureau Exchange Existing contracts (at time of joir 
ing association). 
Cal. Lima Bean Growers’ Ass'n Seed 
Cal. Fruit Exchange -Canning purposes 
S i Marin Potato Growers.....Seed and home use 
Cal. Canning Peach Ass'n Use green or dried if sold to those 


who have association contracts 
Cal. Cherry Growers’ Ass't Fresh fruit to certain canneries 
( Pear Growers’ Ass'n Fresh fruit at discretion f Bd. of 
Directors 
Localities where association is not 
established 
Cal. Peach and Fig Growers’ Ass'n.Canning, with consent of associatior 
Cal. Prune and Apricot Growers’ 
Ass'r -+++++eGreen fruit 
Salinas Valley Dairymen’s Ass’n...Localities where association is 1 
established 
ng Ass't f San Diego. .Special permission to sell t par 
ticular people 
Localities where association is not 
established 
Local consumption 
Existing contracts (at time of join 
ing association) and pickling olives 
-Localities where associa 
established 
Existing contracts (at ti f join 
ing association) 
( se in contracts permitting disposition of the produce through 
er agencies than the association (such as those listed above) have 
been sustained A provision that “any member having signed the 
urket agreement may make application to the association for a per 
enabling him to sell eggs under certain conditions as prescribed 
t he permit” was sustained in Washington Co-operative Egg and 
Poultry Association v. Taylor, 122 Washington 466, 210 p. 806 (1922) 


: Berr ( wers’ Ass’t 


Cal. Milk Pr ers’ Ass'n 


Cal. Hone P lucers’ Exchange 
iss ate Olive Growers of Cal 


Cal. Goat Breeders’ Ass'n 


Cal Associated Hop Growers 


These permits allowed sales outside the association 
25 Approximately the same percentage of federated associations 
s centralized refuse to permit disposition of the’ product through 
nor tlets. that is 33%% of the federal associatior and 28 
per cent of the centralized make no exemptions 
2° 3 Ruling Case Law 34 
27 A ntract of a manufacturing company to sell all the lumber 


f certain grades that it should “manufacture or own” during a_cer 
F : has been held valid, Ramsay Lumber Company v. John 
Schroeder Lumber Company, 237 Fed. 39; a contract of a purchaser 
to buy all the cross-ties of a given kind made by a manufacturer of 

ber, at a given price. until the vendee order the manufacturer’ to 


nake no more is valid, McIntyre Lumber etc. Co. v Jackson Lumber 
( pany lf Ala. 268, 51 So. 767; a contract of a grower to "sell 
ll the tomatoes produced by him during a stif ulated period of~ time 
has been held good, Curtice Brothers v. Cotts, 75 N. J. L. 87, 66 Atl 
35 (1907 and a contract of a farmer to market the products of a 
articular piece of land threugh a co-operative association's exclusive 
selling agency has veen found certain enough for enforcement, Ure 


gon Growers’ Co-operative Association v. Lentz, 107 Ore. 561, 212 
p. 811 (1928 

28. In California 30 per cent of the associations include a clause 
in the membership agreement requiring suc h estimates Over hali ot 
the associations making such a requirement are federated and over 
half of the federated organizations make such a requirement 


1 












Alfalfa Growers of California provides that “the 
grower promises true and accurate reports of the acre- 
age planted and on or before September first of the 
amount of alfalfa harvested by him or in sight.’’ While 
the economic advisability of such a clause is open to 
some question,” its legal validity is clear*® and its judi- 
cial meaning definite.” 

The subject-matter of the contract is certain, then, 
since it comprises the producing capacity of a particular 
unit, sometimes accurately measured in advance by the 
crop estimates of growers. But the title to this subject- 
matter need not pass to the association. In many con- 
tracts, the grower, and not the organization, retains 
the title, and the organization acts only as agent for the 


grower. 

As to whether the cooperative contract should be 
an agency or sales agreement, there has been some dif- 
ference of opinion among the leaders of the cooperative 
marketing movement.*? But it is generally recognized 
that in the distribution of non-perishable products, the 
sales contract possesses certain advantages.** With stor- 
age over a considerable portion of the season, the non- 
perishable commodity requires complicated financing ; 
and only by the pledging of the commodity as 
collateral for loans can the association secure the re- 
quisite funds. To do this, title to the products should 
be obtained ; and this is possible with a sale and re-sale 
contract. 

Moreover, the sale and re-sale contract permits 
the association a greater adjustment of losses among 
the membership than does the agency contract. At 
one time in a certain organization, owing to the re- 
fusal of a regular purchaser to receive the milk for 
which he had contracted, the product had to be sold 
at less than the contract price. Rather than allow the 
loss to rest with those few producers whose milk had 

29. Reports from the managers of many of the associations re 
quiring estimates show that comparatively few of the growers fulfill 
the obligation. Percentages of those who make out the estimates in 
the varivus associations are as follows: 

30% California Bean Growers’ Association 

30% California Prune and Apricot Growers’ Association 

33% % California Pear Growers’ Association 

40% California Almond Growers’ Association 

100% California Canning Peach Growers’ Association 

Many managers disparage the practice of requiring estimates 
J. H. Robertson, manager of the California Cherry Growers’ Ass« 
ciation, says, “You can't get estimates from growers; you must get them 
yourself,” and T. C. ucker, manager of the California Almond 
Growers’ Exchange, states that “It is very difficult to get estimates of 
crops from growers; they do not do it.” 

30. In Oregon Growers’ Co-operative Association v. Lentz, 212 
Pac. 811. 107 Ore. 561 (1923), the court said, “In order to carry out 
the objects and purposes for which it was organized, it was necessary 
for the association to enter into contracts for the disposal of the 
roducts of its members. Before it can safely make such contracts 
it must be reasonably assured that it will obtain the products contracted 
for. It must be able to form a reasonable estimate in advance of the 
amount of products that will be grown upon the acreage stipulated 
and maintain a sufficient organization and force’ to prepare the same 
for market.” , 

31. In a contract for the sale of lumber which provided that 
the lumber was to be “estimated” on or near the fifteenth of each 
month the court construed this provision as follows “It is said by 
the learned counsel for the plaintiff that the word ‘measure’ is not 
used in the contract, but the word ‘estimate.’ But we think that 
the latter expression in the connection in which it is used means 
essentially the same thing as the former The word ‘estimate’ here 
means that there is to be a measurement of the timber each month 
Galloway v. Week. 54 Wisc. 604, 12 N. W. 10 (1882) 

32. For instance. in 1919, there was the following grouping of 
leading California Associations in regard to this matter: 

Agency Contracts Sales Contracts 


Cal. Alfalfa Growers’ F xchane« Cal. Peach Growers’ Ass’n 
Cal. Almond Growers’ Exchange Poultry Producers of Central 
Cal. Bean Growers’ Ass'n. California 
Central Cal. Berry Growers’ Ass'n Cal. Prune and Apricot Growers’ 
Milk Producers of Certral Cal Ass'n 
Cal. Pear Growers’ Ass'n Cal. Assoc'ated Raisin Growers 
Cal. Walnut Growers’ Ass'n Cal. Associated Olive Growers 
33. According to Mr Aaron Sapiro. the recognized authority 


m the legal aspects of co-operative marketing, “There are two k'nds 
of contracts One is the agency contract It is concerned with fresh 
fruit and vegetables—things on which there is a routing problem 


to get them to market where they are best able to be absorbed,—and 
there is no necessity to store or finance anything . Where there 
is a non-perishable it must be financed Therefore more than eleven 


years ago we evolved the sale and re-sale contract, in which the grower 
sells his products and gives title to the association.” World's Work, 
Vol. 46, p. 91, May, 1928 
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been consigned to the defaulting purchaser, the asso- 
ciation made a deduction from the payments to all 
growers. But the contract was an agency agreement, 
and when one of the members declared the adjust- 
ment illegal his position was sustained by the courts** 
although the sale and re-sale contract confers upon 
the organization just this power of equalization 

Sale and re-sale contracts of cooperative market- 
ing associations have been sustained by the courts. In 
some cases these agreements have been claimed to 
establish agencies to sell the products rather than the 
sale of the products themselves, but the content of the 
agreement as well as the intent of its framers would 
seem to disprove this theory. A primary test of the 
character of the contract is the intention of the 
parties,*® and that the parties intended to pass title 
to the product is usually clear in the sale and re-sale 
agreement. For instance, paragraph 2 of the Texas 
Farm Bureau Cotton Association contract states that 
“The association agrees to buy and the grower agrees 
to sell and deliver to the association” certain cotton 

The very provisions of the contract also seem to 
support the conclusion that it is a sales agreement 
According to a leading authority, “The essence of 
agency to sell is the delivery of goods to a person who 
is to sell them, not as his own property, but as the 
property of the principal, who remains the owner of 
the goods and who therefore has the right to control 
the sale, to fix the price and terms, to recall the goods, 
and to demand and receive their proceeds when sold 
less the agent’s commission, but who has no right to 
a price for them before sale or unless sold by the 
agent.""® Yet, according to the terms of the sale and 
re-sale agreement, the so-called principal, the grower, 
has no right to control the sale, to fix the price or 
terms, to recall the goods or to demand the proceeds 
minus a commission; and, hence, it would seem this 
is not an agency contract.** 

To summarize, then, the cooperative marketing 
association contract adequately describes its subject 
matter, since it stipulates that the organization shall 
market the production of a particular producing unit 
(the farm). Through the expressed intention of the 
parties, it provides that title shall pass to the associa 
tion, although some contracts, establishing a selling 
agency, stipulate that title shall remain in the grower 
\s to which form of contract is the more desirable 
is a question less of law than of economics. At any 
rate, either form will be upheld by the courts 





34. “At the utmost the resolution of the stock-holders that ‘all 
losses sustained by defendant through any arbitrary actior f the dis 
tributors should be borne by the league members’ was but an expression 
of their opinion concerning the proper policy of the mpany The 
only interest defendant had in the transaction consisted of the commis 
sion it was entitled to charge The pleadings show at it was merel 
an agent for the parties with whom it contracted to secure purchasers 
and collect the proceeds of sales.” Stillman v Oregot Jai € 
Association. 97 Ore, 535, 192 P. 790 (1920) 

+. 23 Ruling Case law 34 

36 Meecham on Agency. Vol. I, Sec. 48, | l 

37. “The fact that the cotton is to be placed ay 

tton of other growers and the grower paid from the eeds f pool 
instead of from the proceeds of his cotton clearly shows that the 
pose was to pass title to the association.”” Texas Farm Bureau ( t 
Association v. Stovall, 113 Tex. 305, 253 S. W. 1101 (192 


The articles and letters. contributed to the 
JouRNAL are signed with the names or initials of 
the writers, and the Board of Editors assumes no 
responsibility for the opinions therein, beyond ex 
pressing the view, by the fact of publication, that 
the subjects treated are worth the attention of the 


profession, 






























REVIEW OF RECENT SUPREME COURT DECISIONS 





Unincorporated Joint Stock Companies Subject to Income Tax Under 1918 Revenue Act—Re 
serve Funds and Tax Deduction—No Government Priority Over Ordinary Claimants 
Reserved Under Trading With Enemy Act—Hours of Service Case—Swamp 


Land 


Acts and Mineral Lands—Waiver of Right to Test Federal Consti- 


tutional Questions—Practice on Appeals—Insufficient Ground for 
Public Utility’s Challenge of Order to Extend Lines 
—Other Cases. 


By Epcar Bronson TOLMAN 


Taxation,—Unincorporated Joint Stock 
Associations 
Congress may subject an unincorporated joint stock 
company to income tax as though it were a corporation, 
and this it has done in the Revenue Act of 1918. 
Burk-Waggoner Ou Association 7 
\dv. Ops. 67, Sup. Ct. Rep. v. 46, p. 48 
Hecht v. Malley, 
held that unin- 
subject to the 
Act of 1918 
In the present case 


Hopkins, 
It will be ren 
144. the 


corporated joint stock associations were 


embered that in 


265 U. S Supreme Court 


imposed by the Revenue 


special excise tax 
on every “domestic corporation.” 
such an association brought suit to recover an install- 

tax paid under protest and imposed 
poration, under the same Act. Under 
to which the association was sub- 
irded simply as a partnership, except 
be sued in its own name. Upon 
Court for the Northern 
for the Collector of In- 


ment of 
upon it, as a c 
the law of 
ject, it 
that it might sue and 
writ of error the District 
District of judgment 
ternal Revenue was affirmed 

Mr. Justice Brandeis delivered the opinion of the 


income 


Texas 


was reg 


Tex iS 


Court \fter stating the arguments of the company 
he said 
There om for applying the rule of construction 
f nstitutionality It is clear that Con 


urged in aid 


gress intended to subject such joint stock associations to 
the income and ex profits taxes as well as to the capital 
stock tax The d ition given to the term “corporation” 
in Section 1 appl the entire Act. The language of the 
section presents no ambiguity Nor is there any incon 
sistency betwee! section and Sections 218 (a) and 


5 specifically to the taxation of partner 


335 (c), whicl 
ships The term partnership as used in these sections 
obviously refers only to ordinary partnerships. Unincorpo- 


1 


rated joint stock technically partner 


ire not m common 


iations, althoug! 


under the law of many States 


such 


ships 


varlance referred t - 


The constitutionality of the provision, thus con 


trued. was declared in the following words: 
The clan t at the \ct tos onstrued violates the 
Constitution is also unsound It is true that Congress 


cannot make a thing income which is not so in fact. But 
the thing to whicl tax was here applied is confessedly 
income earned the name of the Association. It is true 
that Congress ca t convert into a. corporation an organ- 
ization which by law of its State is deemed to be a part- 
nership. But nothing in the Constitution precludes Con- 
gress from taxing as a corporation an association which, 
although unincorporated, transacts its business as if it 
were incorporated The power of Congress so to tax 


fact that, under the law 
of a particular cannot hold title to 
property, or that its shareholders are individually liable 
for the association’s debts, or that it is not recognized as a 
legal entity. Neither the conception of unincorporated 


associations is not affected by the 


state the association 





associations prevailing under the local law, nor the relation 
under that law of the association to its shareholders, nor 
their relation to each other and to outsiders, is of legal 
significance as bearing upon the power of Congress to 
determine how and at what rate the income of the joint 
enterprise shall be taxed. 

The case was argued by Messrs. Harry C. Weeks 
and Arnold R. Baar for the association, and by Special 
\ssistant to the Attorney General Alfred A. Wheat 
for the Government. 


Taxation,—Federal Income Tax, Insurance 
Companies 

The net additions made by an insurance company to 
its reserve funds, in accordance with state statutes, to cover 
accrued but unsettled loss claims, are not “reserve funds” 
which may be deducted in determining net income for pur- 
poses of Federal income taxation. 

United States v. Boston Insurance Company, Ad\ 
Ops. 111, Sup. Ct. Rep. v. 46, p. 97. 


The Revenue Act of 1916 authorizes insurance 
companies to make certain deductions from gross in 
come, including 

the net addition, if any, required by law to be made within 
the year to reserve funds and the sums other than divi 
dends paid within the year on policy and annuity contracts 

\ppellant was an insurance company subject to 
the laws of New York. In obedience to statutes of 
that State it made during the year 1916 certain net addi- 
tions to its reserve funds to cover accrued but unsettled 
The company brought this suit to recover 
part of income taxes paid under protest, contending 
that these additions to its reserve funds should have 
been deducted from its gross income in determining 
net income subject to taxation. The Court of Claims 
gave judgment for the company. The Government ap 
pealed to the Supreme Court, and judgment was re 
versed 

Mr. Justice McReynolds delivered the opinion of 
the Court. Almost precisely the same question had been 
raised and decided, adversely to the company, in Mc 
Coach v. Insurance Co. of North America, 244 U.S 
585. Quoting from the decision in that case, he said: 

“The Act of Congress, on the other hand, deals with 

reserves not particularly in their bearing upon the solvency 
of the company, but as they aid in determining what part 
of the gross income ought to be treated as net income 
for purposes of taxation. There is a specific provision for 
deducting ‘all losses actaully sustained within the year and 
noi compensated by insurance or otherwise.’ And this is a 
sufficient indication that losses in immediate contemplation, 


but not as yet actually sustained, were not intended to be 
treated as part of the reserve funds; that term rather hav- 


loss claims 
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ing reference to the funds ordinarily held as against the 
contingent liability on outstand pol 

“In our opinion the reserve nst unpaid losses 
is not ‘required by law’ in P \ the mean- 
ing of the Act of Congré 

It follows from McCoach 7 nsurance ( that the 
permitted deductions l by Se », Act 1916, do not 
necessarily include anything wl be denominated 
“reserve fund” by state statute or ficer. We there dis 
tinctly ruled that the “reserve fund” of the federal Act 
did not include something held by fire and marine in- 
surance company to cover accrue but unsettled claims 
for losses We adhere t nd firm that doctrine 
How far it must be modified ull, in respect of in 
surance companies whicl e ¢ surety r lia 
bility policies or similar obligations is not before us now 


The case was argued by Special Assistant to the 


Attorney General, Alfred A. Wheat, for the Govern 
ment and by Mr. Abram R. Serven for the company 


Trading With the Enemy Act 
Under the Trading with the Enemy Act, the United 
States has not reserved priority over ordinary claimants 
in respect to funds once belonging to the German govern- 
ment and seized during the War. 
I hite et al. v VU hanics S. irtites ¢ ir porati i 
Adv. Ops. 126, Sup. Ct. Rep. v. 46, p. 116 
This opinion decided cases brought on appeai from 
the Court of Appeals of the District of Columbia, ii 
which holders of notes issued by the Imperial Ger 
man Government sought, by bills in equity, to obtain 


payment out of funds seized from the German Govern 
ment during the war under the provisions of the Trad 
ing with the Enemy Act. Among the defenses set wy 
by the Alien Property Custodian and the Treasurer of 
the United States one was seriously pressed \ sug 
gestion was made on behalf of the United States that 
in each case it had filed notice of its own claims on the 
funds ; and it was urged that the United States was en 


titled to satisfaction from these funds in preference to 
all other claims. But the Supreme Court rejected this 
contention and affirmed decrees for the claimants 

Mr. Justice Holmes delivered the opinion of the 
Court He said first 








The elaborate argument that was made against the 
jurisdiction of courts over actiot inst foreign gov 
ernments or to examine the « 1 t t ich governmer! 
is beside the mark. In these cases 1 idgment is ask 
against Germany or a nst propert that it is entitled 
to defend. The funds wer¢ 1 adversely by the Unite 
States in time of w They at ! hands: it has 
declared by an Act of Congress what shall be done with 
them, and that is the end of the matter There is 1 
question that such a rl 1 disposition are wit! 
its powers. 

With regard to the appellants’ principal conte 

tion upon the merits, he said 

The United State ized ’ rtv in au 
from an enemy and of cours uld do with it what it 
liked When it comes int court l eks t appropriat 
it there is a natural notion t t t has elected t use 
its power. Its power uld not 1 1 if the Attorney 
General were the complete mout e of its will But 
whatever his 1uthority it 1 su rdinate te Congress 
and Congress ha tl llv declared the sov 
eign intent by the statute to which we have referred 
The statute gives 1 hsolute right to the suitor wh 
comes within its tern inqualified 1 nv re itior 
of a superior lien S t} United States ld he 
a rival creditor ae uming. notwithstanding D 
v. Pringle, 268 U. §S 1s 18, that tl United States 
is a “person” given t t Sectior 
is no reservation of priority in the Act. or of 
to intermeddle in the 1 t unother, or 
advantage that it might retained as capt ( 
fund. ‘Whether from magnanimit r forgetfulness it has 

for the benefit of 


assumed the ‘position 


claimants and has renounced the power to assert a claim 








except on the same footing and in the same way as others 
if at all [There is no doubt an intermittent tendency 
on the part of governments to be a little less grasping 
than they have been in the past and it may be that 
enactment was intended to exhibit the self-denial tha 
whether intended or not was achieved in kr 


act with regard to the priority of liens. (Citing case.) 
There is more reason for it when as here the competiti 

is between claims imposed by reason of succe in wat 
and those arising out of ordinary busine transactions 


of citizens in time of peace 
\rgued by Special Assistant to the Attorney 
General Dean Hill Stanley for appell: l 
tioners and by Messrs. M. Carter Hall and Frederi 
D. McKenney for various appellees, and by Samuel 
W. Fordyce for respondent. 


Hours of Service Act 
The duties of yardmasters held not to involve the 
movements of trains to an extent sufficient to bring them 
within the operation of the Hours of Service Act. 
Atchison, Topeka & Santa Fe Railway Co. 7 
United States, Adv. Ops. 118, Sup. Ct. Rep. v. 46 
p. 109 
The Government was successful in the lower 
courts in this action brought to recover penalties from 
the railroad for violation of the Hours of Service Act 
of March 4, 1907. This statute forbids keeping on 
duty for a period longer than nine hours railway en 


ployees who by telegraph or telephone take or delivei 


orders affecting train movements. By r 
judgment of the Circuit Court of Appe« 
Seventh Circuit, the Supreme Court held 
the provisions of this Act two yardmastet 
time to time during the day telephoned tl 
to find out if cars might safely cross the tracks of a 
other road in leaving the yard of the Santa Fe for the 
main line of that railway 

Mr. Justice Holmes delivered the opinion of the 


Court, and said 








[he yardmaster’s duties extend to t reaking up 
ind making up of trains, the prompt mover 
ind general charge of the Yard The tel ning 
although a part of them, was an incidental part l ! 
a small one ['wenty-four calls a day seen t liberal 
estimate The messages were not orders, al ig] 
generally would govern the decision of t tower m 

isi was not obedience to any 

represented by the yardmaster The 1 
messages affected were not of the kind that 1 ires the 
greatest solicitude, even when they were train movement 
which, of course, was not always the « I t 
hardly could be described as “continuou erated 
when the vardmaster was not in it much more than half 
the time, but was about the Yard attending t ther 
things Taking all the facts into account we ar f 
opinion that the employment of the yardmaster for m 
than nine hours was not within the evil hich the 
statute was aimed and that the ruling ft the contrar 
was wrong 

Argued by Edward C Craig for petitioner an l 

Special Assistant to the Solicitor General Blackburn 


I<sterline fo respondent 
Public Land,—Swamp Land Acts 
The Swamp Land Acts of 1849 and 1850 conveyed 
overflowed lands to the States without reference to their 
possible mineral character. 


Work v. Louisiana, Adv. Ops. 87, Sup. Ct. Rep 

46, p. 92 
By special act in 1849 and by general act in 1850, 
Congress “granted” to the State of Louisiana all over- 


flowed lands unfit for cultivation, title to vest upon 
survey and approval by the Government authorities 
Such survey of and approval to the lands here in ques- 


ints and peti- 
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thereafter it was dis- 





tion were secured in 18/1 But 
covered that the lands contained petroleum. In 1910 
they were includ under the Petroleum Withdrawals 
made pursuant to the Pickett Act. In 1919 the govern- 
ment authorities ¢ the State until a certain time to 
show that the lar vere non-mineral in character; if 
they should not the lands would be held for dis- 
position by the eral Government under the public 
land laws To 1 ent this action, Louisiana brought 
this bill against t Secretary of the Interior. He ap- 
pealed to the Supreme Court from a decree for an in- 
junction issued the District of Columbia Court, 
affirmed by the ¢ \ppeals he grounds of the 
action of the S« tary h id been, and the contentions 
of the Govert n the merits before the Supreme 
Court were substantially as thus stated in the opinion 
here under revi 
the gt lecision being that mineral lands 
did not inur l imp land grants; 
tat the x | claimed as swamp and 
erfiow to investigation until the inchoate 
tith me t Secretary's 
upproval und t t of 1849 or the sue of a patent 
under the Act . that these lands had been impressed 
witl , ral character by the petroleum 
\ ( val st | n accorded due 
opportunit t t t the vere not mineral bearing 
failing ’ and ected 
Che Si rt aff ed the decree with minor 
modificatior 
Mr. Tustice santord delivere the opinion of the 
Court \ preliminary jurisdictional contention, that 
the suit should not have been brought before the Secre- 
tary had finally termined the nature of the lands, and 


omestead entrymen 
were necessary parties, was first considered and re- 
jected The learn id i 


that the United States and the 





These I t ire based upon a misconception of 
the p It t establish the 
title of tl St nor one t juiet its title ; 
The bill k a t that the lands 
were swamp ved lands t restrain the 
Secretary I g determining this question, 
but mers the right of the 
State to have t iestion determined without reference 
to their mi racter, and to require the Secretary 
to set aside ng it establish their 
I mineral ter or suffer the rejection of its claim. 
In short ‘ el 1 suit to restrain the Secretary 
from rejecting t 1im, independently of the merits 
other wis¢ [ g of law illegally 
requiring it ndition pre lent, t show that the 
lands ar ] char é 

He was wu e to assent to the contention that a 
reservation with respect to lands ntaining minerals 
should be read into the grants contained in the Acts of 
1849 and 1850 e pointed out that there was then no 
policy to reserve mineral lands, and said 

It ( that s ther vas 1 ettled public 

] f mineral lands 

{ 1849 and 1850, there is no sub- 
stantial gr ling su 1 reservation into the 
broad and ted grant f vamp and overflowed 
lands n le t t states im ff ! these Acts, 
es lly lands wet not then generally 
! , le n when unfit for 
cultiva * ly reg is having value only 
Cees Seen ‘ pury ee £ ng which hoth of these 
g ‘ S eir il und gas 
An exan of cases led him to the same con- 
clusio which ] stated in more general language as 
follows 

“ , granted to the 

Stat er c ds, rendered unfit 





itivatior thout reference to their mineral char- 
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acter; and that in requiring the State to establish the 
non-mineral character of the lands in question the 
Secretary exceeded the authority conferred upon him by 
the Acts and attached this condition to the prosecution 
of the claim of the State without warrant of law. 

In affirming the decree, however, the learned Jus- 
tice ordered struck out a supplemental clause which 
purported to divest the title of the United States to the 
land. Obviously this could not be done in this proceed- 
ing wherein it had not yet been determined that the 
lands were swamp and overflowed. 

The case was argued by Special Assistant to the 
Attorney General Harry L. Underwood for the Secre- 
tary of the Interior and by Mr. S. L. Herold for the 
State of Louisiana. 


Practice on Appeals,—Constitutional Questions 
The Supreme Court will follow state statutes and de- 
cisions which determine that a litigant who has elected 
not to appeal directly to the state supreme court, but in- 
stead has appealed to an intermediate court, has waived 
his rights to test questions involving the Federal Constitu- 
tion, 
Central Union Telephone Company v. Edwards- 
\dv. Ops. 113, Sup. Ct. Rep. v. 46, p. 40. 
\ telephone company in an Illinois city resisted the 
collection of a tax imposed by ordinance upon its tele 
phone poles occupying the city streets. One contention 
of the company was that the ordinance impaired the 
obligation of the contract contained in the ordinance 
giving the company the right to occupy the streets, and 
another was that it deprived the company of property 
without due process of law. Suing to collect the tax, 
the city was successful in the trial court. The company 
then appealed to the Appellate Court of the State, which 
affirmed the trial court. On certiorari, the state Su- 
preme Court refused to hear the constitutional ques 
tions on the ground that they had been waived by appeal 
to the intermediate court. An Illinois statute provides 
for diréct appeal to the supreme court in cases where 
the “validity of a statute or construction of the Con- 
stitution is involved,” and state decisions have uni- 
formly held that if appeal be taken to the Appellate 
Court on other questions, the constituional questions 
must be deemed to have been waived. A very recent 
Illinois case holds that both state and Federal con 
stitutions are referred to in the clause quoted. In 
bringing the case to the Supreme Court by writ of 
error the company contended, however, that it is for the 
United States Supreme Court to determine whether 
or not a litigant has waived his federal right, and cited 
cases thought to be in support of this view. But the 
Court granted a motion to dismiss the writ 


7 alle - 


The Curer Justice delivered the opinion of the 
Court, and said: 


There is nothing in these cases which justifies this 


Court in ignoring or setting aside a required form of 
practice under the appellate statutes of the State by 
which federal constitutional rights, as well as State 
constitutional rights, may be asserted in the Supreme 


Court of the State or be held to be waived, if the pra 
tice gives to the litigant a reasonable opportunity to have 
the issue as to the claimed right heard and determined 
by that court — 

It seems to us that the practice under the statute 
of Illinois above quoted is entirely fair. If the litigant 
has a constitutional question, federal or state, he may 
take the case directly to the Supreme Court and have 
that question decided, together with all the other ques- 
tions in the case, and then if the federal constitutional 
decided against him, he may bring it here 
vy writ of error or application for certiorari. If he 
elects to take his case to the Appellate Court. he may 
have the non-constitutional questions considered and de- 
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cided, but he gives up the right to raise constitutional 
objections in any court. There is some complaint that 
counsel could not infer that the constitutional questions 
referred to in the statute were federal questions, because 
the Supreme Court of Illinois had not so decided before 
this case. We have not been able to determine from the 
Illinois decisions cited above whether any of the constitu 


tional questions held to be waived therein were federal 
until the present one It is not, however, a forced or 
strained interpretation to hold that “cases in which 
the validity of a statute or construction of the Constitu 
tion is involved” include validity under, or construction 
of, both constitutions When so declared by the state 
court it should bind us unless so unfair unreasonable in 
its application to those asserting a federal right as te 
obstruct it This is no such cas 
The case was argued by Mr. William Dean Langs 


for the company 


Practice on Appeals 

Where a litigant still has the right to apply to the 
state supreme court for a writ of certiorari, although his 
petition for a writ of error has been denied as of right, the 
United States Supreme Court will dismiss a writ of error 
to the intermediate state court. 

Matthews v. Huwe, Adv, Ops. 119, Sup. Ct. Rep 
v. 46, p. 108. 

Owners of certain lands brought suit in an Ohio 
state court to enjoin the collection of certain special 
assesments imposed upon those lands upon the 
ground that the proceedings violated clauses of the Fed- 
eral Constitution. Being dissatisfied with the decrees 
of the trial court, the owners appealed to the Court of 
Appeals, which affirmed the decrees.. They then ap 
pealed as of right to the Supreme Court of the State, 
basing their appeals upon the constitutional questions 
The Supreme Court issued an order reciting that “the 
record presents no debatable constitutional question,” 
and dismissing the petitions in error. The land owners 
thereupon brought the cases before the United States 
Supreme Court by writs of errors directed not to th 
state Supreme Court but to the Court of Appeals. Thx 
Supreme Court granted motions to dismiss the writs 

The Cuter Justice delivered the opinion of the 
Court. In the first place he concluded that the writs 
of error lay to the state Supreme Court, not to the 
Court of Appeals, because the state Supreme Court hai 
by final decree disposed of the constitutional questions 
He said: 


We think, however, that in these ises, as in the 
Hetrick case, on the face of the record the Stat 
Supreme Court did pass on the merits of the case 
holding that the questions involving the Constitutic 
of the United States. and being the ly ground for 
writ or error from this Court, wer ot debatable 
is one of those not infrequent cases in which decisior 
of the merits of the case also determines jurisdictior 
The petition was dismissed, not because the Court was 


really without jurisdiction, for it could have taken it 
but because the question was regarded as frivolous 
which is a different thing from finding that the petition 


was not in character one which the Court could consider 
The second and alternate conclusion of the learned 
Chief Justice is that indicated in the caption. He held 
that if the state Supreme Court had not disposed of the 
case on its merits, the writs of error must be dismissed 
because plaintiffs in error had not exhausted their rem 
edies before the tribunals of the State 
. Another reason why the motion must be dismisse 
even if the foregoing conclusion were wrong, is that 
the plaintiffs in error did not exhaust all their remedies 


for review by the Supreme Court of the State After 
their petitions for writs of error as of right were denied 
they had under the Ohio practice the right to apply 


the Supreme Court in its discretion for writs of certiora 
to bring the cases to that Court for its consideration 
No such application was made. 
Argued by Mr. Mortimer Matthews for plain 
tiff in error and pro se and by Charles S. Bell for 
defendant in error. 


Practice on Appeals 
Where a litigant asks leave of an intermediate court to 
appeal to the state supreme court, and leave is denied, and 
where he might have appealed to the supreme court as of 
right, the Supreme Court of the United States will dismiss 
a writ of error to bring the case before it. 
Southern Llectric Co. v. Beha, Adv. Ops. 46, Sup 
Ct. Rep. v. 46, p. 71 . 
\n electric company sold goods to a contractor why 
become insolvent before payment. ‘The company sued 
one of the sureties on the contractor's bond, and ob 
tained a judgment. Meanwhile, the Superintendent of 
Insurance of the State of New York had taken pos 
session of the property of the Casualty Company, the 
surety, and when the electric company presented its 
judgment as a claim against the Casualty Company, 
the liquidator held that it must be classed as a con 
tingent claim. This order of disallowance was aj 
proved by the court of first instance, and affirmed by 
the Appellate Division. Claimant then asked leave 
of the Appellate Division to appeal to the Court of Ap 
peals. This motion was denied. Claimant then brought 
the case by writ of error to the Supreme Court of the 
United States. That court dismissed the writ, for the 
reason that under another paragraph of the New York 
Judicial Code an appeal to the Court of Appeals may 
be taken as of right from a judgment or order entere 
upon the decision of the Appellate Division which 
finally determines an action where is directly involved 
the construction of state or Federal Constitution—and 
here claimant’s contentions were based upon the due 
process and full faith and credit clauses 
The Curer Justice delivered the opinion of the 
Court. He found that in another case involving the 


same liquidation, a claimant’s appeal as of right to th 
Court of \ppeals had been allowed lheretore, he 
said: 

This clearly shows that in the view f the Cou f 
Appeals of New York if the order of disallowance in 
this case involved a federal constitutional question as 
it did on this record, it was directly appeala that 
court from the Appellate Division under the st para 
graph of Section 588 The claimant has failed to make 
proper application to the state court of final resort and 
for that reason the writ must be dismis 

The case was argued by Messrs. Arthur F. Gott 

hold, Thomas M. Fields, Frank |]. Hogan and Walter 
W. Gross for the company and by Messrs. Clarence ( 
Fowler, James A. Beha and Alfred C. Bennett for the 


state authorities 


Practice on Appeals,— Mines 

Where an appellate court remands a case and directs 
the lower court to proceed consistently with the opinion, 
directing that judgment be entered for an exact sum, the 
decision becomes final so as to be appealable. 

Gulf Refining Company of Louisiana et al 
Untied States, Adv. Ops. 58, Sup. Ct. Rep. v. 46, p. 52 

The suits here involved were brought by the 
United States to quiet its title to certain oil lands, to 
have its possession thereto restored, and for an account 
ing in respect of oil and gas removed by the trespass 
ers. An earlier decision involving the same cases had 
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held that the defendants might have the benefit of a 
local (Louisiana) statute permitting cost of produc- 
tion to be first deducted from the value of the oil pur- 
chased. A master had made an accounting up to Janu- 
ary 1, 1918. Up to this time cost of production had 
greatly exceeded the value of the oil produced. The 
parties entered into a stipulation fixing a sum to be 
recovered by the United States in respect to the time 
of occupancy after January 1, 1918, should the court 
hold defendants liable therefor. But it was agreed that 
the profits after that date were not enough to offset the 
loss before that date Phe Circuit Court of \ppeals 
for the Fifth Circuit, reversing the trial court, held that 
defendants were not entitled to offset any part of the 
cost of production prior to January 1, 1918, against the 
value of the oil produced after that date. Upon fur 
ther appeal, the Supreme Court, disagreeing with this 
conclusion of the Court of Appeals, reversed the de- 
crees 

Mr. Justice Sutherland delivered the opinion of 
the Court. The jurisdictional objection of the United 
States and the grounds upon which it was rejected, are 


stated in following paragraph : 


The government first contends that the decrees are 
not final and that the appeals should be dismissed be- 
ause the t of appeals remanded the cases “for 
further pre lings not inconsistent with the opinion of 
this @urt [he general rule established by many de- 
cisions, of which Haseltine v. Cent. Bk. of Springfield 
(No. 1 i83 U. S. 130, is an example, is that the face 
of the judgment is the test of its finality and that by 
this test a judgment of reversal remanding the cause for 
further proceedings in conformity with the opinion of 
the court ordinarily is not final. But the direction to 
proceed consistently with the opinion of the court has 


the effect of making the opinion a part of the mandate, 
as though it had been therein set out at length. (Citing 


case ) Under the stipulations above recited, the trial 
court was bound to enter decrees for the government for 
the stated sums of money if that court found that the 
government was entitled to recover the net value of the 
oil produced The trial court found that the government 
was not so entitled and the decrees went accordingly. 
lurning to the opinion, it will be seen that the circuit 
court of appeals decided that the trial court erred “in 
entering the decrees denying the complainant the right 
to recover the net value of the oil, etc.” The instruction 
for further proceedings not inconsistent with the opinion, 
therefore, was equivalent to a direction to render judgment 
for the net value—that -is, for the exact sums set forth 
in the tiuplations (Citing cases.) There was no 
evidence t e taken or considered, and no chdnge in the 
issue was possible: nothing remained but the ministerial 
duty of entering a decree for the precise sums which had 
been fixed beyond the power of alteration. It follows 
that the irisdictional objection is without merit 


The remainder of the opinion has to do with the 
effect of Louisiana statute, above referred to, upon the 
rights of the parties. The learned Justice held that 
the decree of the court did not prevent the defendants 
from continuing to take advantage of the statute 


These defendants were, he said, 


persons w knew all the facts from the beginning and 
who in the light of those facts upon common law principles 
were possessors in legal bad faith but in moral good faith. 
The adiudication of the trial court added nothing to their 
knowledge of these facts. It simply informed them that 
the conclusion in respect of their rights which they had 
drawn from the facts was erroneous, a conclusion with the 
knowledge which they must be charged from the begin- 
ning. since legally though not morally, they were con- 
clusivel nd to know the law even before it had heen 
declared the court The moral quality of their 
posses s not iffected by the institution of the 
gover 1it or the resistance which they interposed 
hefore igment to the government's contentions 
Nor ld he conclude that the accounting for oil 


produced before January 1, 1918, must be kept sepa- 


rate fron that of oil produced after that date: 

The two accountings, it is true, were separate, but 
the separation was purely artificial. In substance, the 
latter was a continuation of the former, and, since the 
excess costs could not, and, therefore, did not, enter 
into the preliminary accounting, we see nothing in the 
mere form of the proceedings which should stand in 
the way of the excess being allowed in the final ac- 
counting where the circumstances were so far changed 
as to furnish a proper basis for allowing it as a further 
credit. The direction for the final accounting was in- 
terlocutory and incidental to the main decrees, made for 
the purpose of carrying them into effect, and hence, left 
the matter to which the direction related open to change 
and adjustment by the trial court and, upon its final 
disposition there, subject to separate appellate review. 

lhe case was argued by Mr. S. L. Herold for the 

appellants and by Special Assistant to the Attorney 
(seneral H. L.. Underwood for the United States. 


Public Utilities 
A public utility may not challenge the validity of an 
order of a public service commission requiring it to extend 
its lines, on the ground that as the present rate is unremu- 
aerative, an extension of service will increase the company’s 
losses. 

Vew York ex rel. Woodhaven Gas Light Co. v 
Public Service Commission, Ady. Ops. 92, Sup. Ct. 
Rep. v. 46, p. 83. 

A gas company was by order of the Public Serv- 
ice Commission of the State of New York required to 
extend its mains in five communities in the Borough of 
Queens. This proceeding was begun by the company 
to challenge the validity of the order as arbitrary and 
capricious and hence in violation of the Fourteenth 
Amendment. The order was successively confirmed 
by the state courts, and, on writ of error, judgment 
was affirmed by the Supreme Court of the United 
States. 

Mr. Justice Butler delivered the opinion of the 
Court. He first disposed of a contention that the con- 
troversy had become moot because the company had 
already begun to extend the mains as ordered. It ap- 
peared that the company did not intend to comply 
further and was here contending that the order was 
void. He then adverted to the facts that the Commis- 
sion was without power to raise rates, and that in a pro- 
ceeding instituted by the company a District Court had 
recently held the existing rate to be unremunerative. 
He then said: 

The court will not substitute its own judgment as 
to what extensions are reasonable for the determination 
of the commission. (Citing case.) But it will consider 
the advantages to result to the public from the exten- 
sions ordered; it will also consider the investment re- 
quired to make the necessary additions to property, the 
cost of furnishing gas in the added territory, the effect 
of the new service upon the company’s income as a 
whole; and, if it appears that the power to regulate 
was so used as to pass beyond the exercise of reasonable 
judgment and to amount to an infringement of the right 
of ownership, the order will be held invalid as repugnant 
to the due process clause Under the guise of regulation, 
the State may not require the company to make large 
expenditures for the extension of its mains and service 
into new territory when the necessary result will be to 
compel the company to use its property for the public 
convenience without just compensation. 

Passing to the real argument of the company— 
that extension of the service at an existing unremuner- 
ative rate would increase the company’s annual loss—he 
said : 

Even assuming that one dollar, fixed as the maximum 
rate, is non-compensatory, it does not follow that the order 
in question is unreasonable or invalid. This case is to be 


(Continued on page 36) 
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JUDICIAL EFFICIENCY EXPERTS 


At the beginning of a movement like 
that for the creation of Judicial Councils in 
the various States as an aid to the improve 
ment of judicial machinery, it is an excellent 
thing to have a concrete demonstration of 
just what work a body of this kind can be 
expected to do. This is furnished by the 
first report of the Judicial Council of Massa 
chusetts, to which we have devoted consid 
erable space in another part of this issue 
Those interested in the plan in other States 
will there find the work of such a _ body 
brought down from the region of more or 
less general assertion and conclusion to the 
realm of actuality, and will be better able 
to form opinions on the subject 

A caution is necessary, however, as to 
the abstract of the report which is all that 
our limited space permits us to present to 
the readers of the Journal. While this ab 
stract represents, we hope, fairly enough the 
parts which deal with matters of interest 
and importance not only in Massachusetts 
but elsewhere, it does not for obvious rea 
sons go into the particular details as to the 
history and organization and special chat 
acteristics of the courts of that State and 
the special problems there presented—mat 
ters which are treated at some length in the 
report. To this extent it mz 
what one-sided view of the work of such a 
body and may even, from one standpoint, 
miss its main significance 

For, after all, the principal function of 
a Judicial Council in a State is to consider 
and suggest remedies suitable to the par 
ticular conditions of the courts and the gen- 
eral administration of justice in that State. 
It is a practical, businesslike body of judicial 


\ oive a some 





efficiency experts formed for dealing with 
a particular piece of the State’s official ma 
chinery. Stich suggestions as are of appli 


cation elsewhere become SO because there 


are naturally problems which are to some 
extent common to the greater number of 
the States of the Union, and not because a 
Judicial Council, as the term is now em 
ployed, is called on to consider it its busi 
ness to embark on a program of general con 
sideration of national law reforms. 

This very practical conception of the 
nature of its task is well illustrated in the 
complete report of the Massachusetts Coun 
cil. The recommendations deal specificall 


with Massachusetts problems. A wide area 
of legal experience elsewhere is gone ove 
in the search for principles and practices 
that will fit the special situation at home 
I*nglish practice and procedure are liberal] 
drawn upon. [xperience in other States is 
consulted with a view to finding construct 
ive suggestions for improvement. Br the 


central idea throughout is the state of affairs 
in Massachusetts, and the search is for 
something that will improve the judicial ma 
chinery in that State. 

It will be noted, however—and the 
precedent set is certainly an excell 
that the Judicial Council does not let its de 
sire to do something hurry it into 
tude of recommendations. Certain 
are mentioned as worth study and reserved 
for further consideration—such, for in 
stance, as the principle of substantial costs 


as a discouragement of unnecessary litiga 
tion. Neither does the Council conclude that 


because something works well 


it will necessarily work well in Massachu 
setts. For example, of the principal features 
of the smoothly functioning English proce 
dure as set forth in Prof. Sunderland’s arti 
cle in the December issue of the Journal, it 
recommends for adoption, or rather for local 
adaptation, very few indeed. It wants fur 
ther time to study the others and conside1 
how far, if at all, they may be applied locally 
lo give another example, it recommends 
that, if the plan is constitutional, an accused 
be given the right to waive a jury trial in all 
but capital cases. The plan of giving this 
right also in capital cases works well in 
Maryland, but the Council is not convinced 
that public opinion in Massachusetts would 
support it. 

This restraint adds a good deal to the 
value of the document and to the force of 
the recommendations it actually contains. 
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\s to these recommendations, we refer the 
reader to the abstract in this issue for a 
and to the original doqument for 
We image there 
s0n as to 
what we 
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wish to e1 details. 
but the service which the MasSachusetts 
Council in its first report has rendered to 
the movement rol the creation ot such 
bodies elsewhere. It has shown that they are 
valuable additions to the State’s official sys 
tem, functioning in a businesslike way, and 
promising excellent results 
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REVITALIZING OUR NATIONAL 


HEROES 


In it rrochure, lhe Real George 
Washington,” the American Bar Associa- 
tion’s { enship Committee attempts to 
reconstruct human Washington by dis 
pelling tl clouds legend which have 
made the Father of His Country a shadowy 


being, apparently removed from hu 


man life railtv to attract or influence 


the young or old. In brief, it attempts in 
this particular case—which may be the first 
ot a series restore the force of hero-wor 
ship as an element in the creation of national 
charact« nd the direction of national 
thought ambition, by bringing the hero 
hack to earth and giving him the appeal and 
influence creat human qualities. 

The undertaking is of course sound in 
principl We do not know the final con 
clusions, if there are any, of the philosophers 
and psychologists as to the factors that cre 
ate what we know as “national character,” 
but one of them certainly is what Walter 
Baghot has called “the imitation of admired 
types hus the courtesy which distin 
euishes the French perhaps more than any 
other nation is no doubt largely ascribable 
to the t that in earlier and formative days 
the court eraces were cultivated in those 
whom the people naturally most admired 
and desit to imitate. Similar illustrations 
might be found in the case of other nations 
which have well marked national character 
istics t may well be said to a nation, 
“show me the men whom you really admire, 
and [ will show you what you are or, at 
least ( large extent you will 
bec Ti¢ 

In this, it becomes of the first 
importance that the types whicli young chil- 
dren | older boys and girls and young 


men and young women are brought to ad- 


ww 
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mire shall be worthy of the overwhelming 
and silent influence which they exert. In 
other days, the problem was not so difficult. 
Washington and the other really great char 

acters in our history had a -reasonably fair 
field, at least with the young. Today, how 

ever, the competition is terrific. The leading 
actors of the movies, the notorious figures 
on the stage, the central figures in the causes 
célebres which appear from time to time in 
the newspapers—these and a host of others 
are usurping a large share of the privilege of 
furnishing to young and older children those 
early impressions which are to be perhaps the 
most lasting and determinative of individual 
life and national character. 

The remedy is not to rail at institutions 
and people, but rather to make the types 
proper to be admired as interesting to the 
young and even to the older people as are 
the less worth-while ones. If Washington 
is an incredible person, it is because he has 
not been kept credible. If Lincoln is not 
the force in forming the character of the 
young and, in consequence, in helping form 
the national character that he should be, it 
is because somebody has lacked the imag 
ination and art to keep him as eternally in 
teresting as he is. Our heroes need a press 
agent and the Citizenship Committee of the 
\merican Bar Association has volunteered 
for the task in the case of Washington. It 
is proceeding in accordance with the right 
idea and one which opens up a prospect of 
useful labor. 

ANNUAL MEETING TO BE AT 

DENVER 

In accordance with its usual procedure, the 
Executive Committee of the Association se 
lected the place and fixed the date for the 
annual meeting at its mid-winter conference. 
The selection of Denver is a guarantee that the 
forthcoming event will prove as satisfactory in 
all respects as preceding meetings. The strong 
and enthusiastic local bar of the city and state 
can be relied on to furnish all the cooperation 
necessary to a successful meeting. The favor 
able location of Denver, both from the stand 
point of recreation and sight-seeing and rail 
road facilities, is too well known to require 
emphasis. Adequate hotel facilities are as 
sured. 

The special committee of the Executive 
Committee will doubtless at an early date ad- 
dress itself to the task of providing a program 
that will make the Denver meeting memorable 
in the annals of the bar. 
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A Department in Which Will Be Reviewed Decisions of These Tribunals with Special Attention 
to the Opinions of the Permanent Court of International Justice 


By MANLE) 


The Polish Postal Service in the Free City of 
Danzig—Eleventh Advisory Opinion of Perma- 
nent Court of International Justice.* 


The Polish Government is entitled under treaties in 
force to maintain a postal service in the Port of Danzig, 
not restricted to a single office, which may be open to the 
public use. 


N March 13, 1925, the Council of the League of 
‘) Nations requested the Permanent Court of In- 
ternational Justice to give an advisory opinion on 

the following questions : 

(1) Is there in force a decision of General Haking 
which decides the points at issue regarding the 
Polish postal service, and, if so, does such decision prevent 
reconsideration by the High Commissioner or the Council 
of all or any of the points in question? 

(2) If the question set out at (a) and (b) below 
have not been decided by General Haking, 

(a) Is the Polish Postal service at the Port of Dan- 
zig restricted to operations which can be performed en- 
tirely within its premises in the Heveliusplatz, or is it 
entitled to set up letter-boxes and collect and deliver postal 
matter outside those premises ? 

(b) Is the use of the said service confined to Polish 
authorities and officials, or can it be used by the public? 

The occasion for the request was a dispute between 
Poland and Danzig which had been submitted to the 
Council, on appeal from a decision of the High Com 
missioner of Danzig. The Treaty of Versailles (Article 
104) envisaged the negotiation of a treaty ensuring to 
Poland the control and administration of postal com- 
munication between Poland and the Port of Danzig, 
and such a treaty, called a Convention, was signed at 
Paris on November 9, 1920. This Convention was fol- 
lowed by the Warsaw Agreement of October 24, 1921, 
which made provision for a Polish postal service in 
Danzig, extending “to all classes and branches of the 
traffic service and of the technical and administrative 
services and the installations necessary for such serv- 
ivces.” Certain premises in the Heveliusplatz in Danzig 
were acquired by Poland on March 9, 1922, and there- 
after certain difficulties arose as to the extent of the 
Polish service. Negotiations did not result in any agree- 
ment, and on January 5, 1925, after previous notice, 
Poland proceeded to set up letter-boxes bearing Polish 
inscriptions in various streets of Danzig. On January 
7, 1925, at night, these letter boxes seem to have been 
repainted in the old German colors by persons un- 
known, and an unfortunate incident was Created. 

The difference was submitted to the High Commis- 
sioner, Mr. M. S. MacDonnell, whose opinion rendered 
on February 2, 1925, held that the question had been 
decided by a previous High Commissioner, General 
Haking, on May 25, 1922, and that Poland was not 
entitled to have any postal installations or service out- 
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side the Heveliusplatz, where its use was limited to 
Polish authorities and over-seas mails. [rom this de- 
cision, Poland appealed to the Council of the League 
of Nations under provisions of treaties in force 

The urgency of the questions submitted led the 
President of the Court to summon an extraordinary 
session for April 14, 1925. Notice was sent to every 
Member of the League of Nations, to the United States 
and other countries on the Court’s list, and to Danzig 
Both Poland and Danzig submitted various documents, 
but did not request an oral hearing. The opinion was 
handed down on May 16, 1925. The Court treated the 
first question as one of res judicata. It could not find 
that the precise questions at issue had ever been sub- 
mitted to General Haking, and it was inclined to dis- 
regard his dicta in opinions dealing with wholly differ 
ent matters. Nor would it admit his power, once a 
decision had been given by him, to effect a later inter 
pretation so as to vary its consequences; for the High 
Commissioner was exercising a judicial function in de- 
ciding disputes in the first instance, and therefore he 
was acting subject to the usual judicial limitations 

The Court then proceeded to a careful examination 
of all relevant treaty texts, to answer the second ques 
tion. These texts had employed the expression “Port 
of Danzig,” a geographical conception, and it was not 
a part of the Court's function to say what was meant 
by the port. But within the area of the port, Poland 
had been given postal privileges in a very broad way, 
and neither were its operations confined to the Hevelius 
platz, nor was its service confined to Polish officials 

After the opinion was read in open court at The 
Hague, it was forwarded to the Council of the League 
of Nations, and the latter “adopted” it on June 11, 1925 
It then remained to trace the boundaries of the “Port of 
for which the Council set up a special com 
The report of this committee was adopted by 
Q?5 


Danzig,” 
mittee. 
the Council on September 19, 1 


German Interests in Polish Upper Silesia—Sixth 
Judgment of the Permanent Court of 
International Justice.‘ 


Under the German-Polish Convention, the Court has 
jurisdiction to determine the legality of certain expropria- 
tions made by Poland in spite of the latter’s objections. 

On May 15, 1925, the German Government in- 
stituted this proceeding against Poland, acting under 
Article 23 of the German-Polish Convention,® signed at 


4. Publications of the Permanent Court f International Justice 
Series A, No. 6 

5. The Convention is included in 
Series, No. 271 

Article 23 reads: 

“— Should differences of opinion respecting ) 
and application of Articles 6 to 22 arise between the Ge n an 
Polish Governments, they shall be submitted to the Permanent 
Court of International Justice 

“2 The jurisdiction of the Germano-Polish Mixed 
Tribunal derived from stipulations of the Treaty 
Versailles shall not thereby be prejudiced.” 


9 League of Nations 
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Geneva, May 15, 1922, relating to Upper Silesia. The 
application stated that the Polish Government had ex- 
propriated certain industrial properties at Chorzow in 
violation of Article 8 of the Geneva Convention; and 
had its intention to expropriate certain large 
agricultural properties in different regions in violation 
ticles of the Geneva Convention. It prayed 
such violations had occurred, and the 
| to state what attitude the Polish Gov- 
uld have adopted in accordance with the 

On June 12 and 18, 1925, the Polish 
“certain preliminary objections of 

nd maintained that the Court had no 

lhe Polish Case was filed on June 26, 
the Court declare that it had no jurisdic- 
alternative that the German Application 


notihed 


of various ar 
judgment that 
Court 
ernment shi 
Conventi 


Was askKeé 


(,overnmel! made 
procedure 

jurisdiction 
asking that 


tion or in the 


could not be entertained. The German Counter-Case 
was filed on July 10 
\s none of the Judges of the Court possessed Ger- 


Polis 


(,ermany t 


nationality, M. Rabel was chosen by 
as national Judge, and Count Rost- 
chosen by Poland to sit in that capacity 
ts were made on July 18 and July 20, by 


Man OT 


worowski was 
(ral argumet 


MIM. Mrozowski and Limburg on behalf of Poland, and 
by Professor Kaufmann on behalf of Germany. The 
Court's judgment sustaining the jurisdiction was handed 


down on August 25 
> 


The parties both agreed that Article 23 of the 
Geneva Convention was a “matter specially provided 
for in a treaty or convention in force,” within the mean- 
ing of Article 36 of the Court Statute; and Poland did 
not contest the form of Germany’s application. As 
to the factory at Chorzow, Poland contended that no 
difference opinion was established within the mean- 
9 \rticle 23 of the Geneva Convention; that 
\rticle 23 was not applicable to any difference that 
might be found to exist ; and that Germany was in effect 
advisory opinion which the Court could not 
request of a single nation. All of these 
were disapproved by the Court, with the 


1925 


ing ot 


seeking an 
give at the 
contentions 


result that as to the claims relating to the factory at 
Chorzow, its jurisdiction was established. Nor was 
the Court willing to say that the exercise of its juris- 
diction should await the decision of pending cases by 
the Mixed Arbitral Tribunal. If this contention was to 
be treated as a plea of litispendence, it would fail be- 


urts were not coordinate and the litigations 
Similarly, the Court denied its lack of 
with reference to the claim relating to the 
estates, and it found no reason why the 
should not be exercised 
the Polish plea was dismissed, the German 
\pplication was declared to be admissible, and the case 
was reserved for judgment on the merits. Only Count 
ski dissented, though Judge Anzilotti filed 
litional observations. On August 25, 1925, 
the Government filed a second Application, 
amending its first \ pplication so as to include claims 
against the expropriation of agricultural estates not cov- 
ered by the first Application 


cause the « 
not 
jurisdictior 
agricultural 
jurisdiction 

Hence 


identi 


Rostworow 
certain ad 


(,ermn 


Nature of Council’s Action With Respect to the 
Frontier Between Turkey and Iraq—Twelfth 
Advisory Opinion of the Permanent Court 
of International Justice.* 

The reference of a dispute as contained in Article 3 of 
the Treaty of Lausanne empowers the Council to give a 


Series B, No. 12 


or INTERNATIONAL Courts 3 


ww 


binding decision for which the votes of all members of the 
Council except the parties to the dispute are required. 


On September 19, 1925, the Council of the League 
of Nations requested the Permanent Court of Interna- 
tional Justice to give an advisory opinion on the fol- 
lowing questions : 

(1) “What ‘s the character of the decision to be 
taken by the Council in virtue of Article 3, Paragraph 2 
of the Treaty of Lausanne? Is it, for example, an arbitral 
award, a recommendation, or a simple mediation?” 

(2) “Must the decision be unanimous, or may it lx 
taken by a majority? May the representatives of the in 
terested parties take part in the vote?” 

The occasion for this request was a dispute between 
Great Britain and Turkey, which had been submitted to 
the Council by the British Government on August 6, 
1924. The Treaty of Peace signed by the Allied 
Powers and Turkey at Lausanne, on July 24, 1923, had 
fixed the new boundaries of Turkey, and had provided 
that her boundary with Iraq ( Mesopotamia) which was 
under british Mandate, should be arranged by friendly 
arrangement between Turkey and Great Britain within 
nine months; and failing such agreement it was pro- 
vided that the dispute shall be referred to the Council 
of the League of Nations. It was also stipulated at 
Lausanne, in a Protocol signed on the same date as the 
Treaty of Peace, that the period of nine months should 
begin to run on the opening of negotiations which were 
to follow an evacuation. Such negotiations were begun 
on October 5, 1923, and the period expired on July 5, 
1924, without any boundary being arranged. 

Before the Council of the League of Nations, in 
September, 1924, the question was first raised as to the 
office of the Council in the premises. The British Gov- 
ernment agreed in advance to accept the Council’s de- 
cision. The Turkish Government would only recog- 
nize the powers of the Council under Article 15 of the 
Covenant—though it is to be noted that Turkey is not a 
Member of the League of Nations. But later negotia- 
tions led the Council to believe that both parties were 
agreed on accepting the Council’s decision. The Coun- 
cil therefore proceeded to send a commission of investi- 
gation to Iraq, and after its report on July 16, 1925, the 
discussion in the Council was resumed. It then ap- 
peared that the juridical difference as to the Council's 
function had subsided, and the Council voted to make 
its request for the advisory opinion. 

On receipt of the request, the President of the 
Court convoked a special session for October 22, 1925. 
The British Government was then represented before 
the Court by Sir Douglas Hogg, Attorney General, and 
Sir Cecil Hurst, legal adviser to the Secretary of State 
for Foreign Affairs, and Mr. Alexander Fachiri. The 
Turkish Government was not represented by counsel, 
but it submitted certain documents and replied to cer- 
tain questions addressed to it by the Court, in spite of a 
telegram sent to the Court by the Turkish Minister of 
Foreign Affairs saying that the questions before the 
Court were political in character, and hence not sus- 
ceptible of a legal solution. 

The Court traced the history of the negotiations 
which led up to the signature of the Treaty of 
Lausanne, as well as of the attempts made afterward 
to fix the meaning of its provisions. Guided by the 
intention of the parties as indicated in the Treaty 
itself, it was found that a final determination of the 
frontier by the Council had been envisaged, and that 
in agreeing on the intervention of the Council as a 
third party the parties had sought a definitive solu- 
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tion of the boundary by the Council. This interpre- 
tation was supported both by the provision for an 


interim maintenance of tl and by other 


1e status lu 
articles in the Treaty of Lausanne. This conclusion 
was thought to be so clear that recourse was unneces 


sary to the preparatory work preceding the final re 


daction of the article, but the Turkish had placed re- 
liance on a statement made by Lord Curzon that the 
Court addressed itself to such preliminaries. Lord 
Curzon’s statement had been made before any draft 
of Article 3 existed, and the Court was unable to find 
that it in any way modified the clear language of that 
Article. Nor could anything be found in the facts 
subsequent to the signing of the treaty to vary the 
interpretation which the language necessitated. The 
furkish Government’s contention in its telegram that 
the fact of the Council’s request for an opinion indi- 
cated that the language was not clear and should there- 
fore be held to have imposed a minimum of obligation, 
was not approved. The Court was unwilling to 
categorize the final decision by the Council as an ar 
bitral award, nor as a “recommendation” within the 
meaning of that term as used in Article 15 of the 
Covenant; it preferred to treat the present case by 
itself, and to call the action to be taken simply a de 
cision. 

To reply to the second question put to it, the Court 
analysed the nature of the Council as a body composed 
of “persons delegated by their respective governments, 
from whom they receive instructions and whose 
responsibility they engage.” In such a body “observ 
ance of the rule of unanimity is naturally and even 
The general rule that arbitral 


11 
1] 


necessarily indicated.” 
tribunals decide by a majority was held to be inapplic 
able. But unanimity in such a case as the present one, 
in accordance with the principle laid down in Article 
15 of the Covenant, does not involve the concurrence 
of the representatives of the parties to the dispute 
Hence while such representatives may vote, their votes 
are not essential to the unanimity required 

This opinion of the Court, which was unanimous 
was duly communicated to the Council after it had 
been read in open court at The Hague. and was adopted 
bv the Council on December 8. 1925 The Council 
then proceeded to take a definite decision as to the 
Turkish-Iraq boundary 


Review of Recent Supreme Court 
Decisions 


Continued from pa 


distinguished from a suit to restrain the enforcement of 
legislation prescribing a confiscator rate Here. the 
rate is not involved The rder d ts the extension 
it does not deal with compensat The ommission 
reasonably might assume that the company will take 
appropriate steps to save its prop f nfiscation 
(Citing case.) Indeed it is id that the prescribed 
maximum already has been adjudged too low and con- 
fiscatorvy. The company’s voluntary extension of mains to 
increase sales greatly imi iT t} ht f the con 
tention that, because tl cost f service exceeds the 
rate, the order is arbitrary [There is nothing to show 
that just compensation f e service ler may not 





be had. or that complian vith the order will necessaril 
so reduce the companv’s income from its erations as a 
whole as to be in effect a nfiscation of its property 
or that, at rates not wunreasonahle or pr tive, con- 
sumption of gas in the. communities d 1 to be served 
will not be icient t Id turn on tl 

necessary additions The mpany’s contention cannot 


be sustained 
The case was argued by Mr. Jackson A. Dykman 


for the company and by Mr. Edward M. Deegan for 
the Commission. 


Public Utilities,—Rates, Procedure 
The constitutional right of a public utility to resort to 


the courts for protection against confiscatory rates pending 
further action by a utility commission does not extend to 
cases where the utility is bound by franchise to furnish 
service at certain rates. 

Henderson Water Company v. Corporation m 
nussion of North Carolina et a Adv. Ops. 128, S 
Ct. Rep. v. 46, p. 112 

The Water Company was engaged in 
water to a city under a franchise fixing a 
scale of prices \fter the franchise had been 


tiated, the State of North Carolina establi 


4 





s 


power to fix rates for public 





poration (ommiission W 

utilities. The Company asked the Commission for a ten 

per cent increase in rates. The Commission grante 
hI 


an increase of half that much, with leave to the 


pany to apply again for relief at the end of a 


period of trial of the new rates \t the end of tl 
time, without again applying to the Com: 

Company brought this suit to enjoin the | issi 
from continuing to enforce the rates just fixed on the 
ground they were confiscatory. The District ‘ 

the Eastern District of North Carolina refus 
junction, and from this order the Company appealed t 
the Supreme Court Here the decree was iffirmed, 
the Court holding that the injunction was rightly deni: 


because the Company had not sufficiently exhausted it 
remedies before the Corporation Commissio1 
The CHIE! Ji STICE delivered the oj 
Court. After reviewing cases relied upot 
litigants, he said: 
The present case dif 
iat when the Water Con 











} ‘ | 
Commission 1 i 
by the terms ( 
franchise, t W 
rates xed I 
relief from t lat 
Citing « Only u 
tr chise 1 \ of the ( rporat ( 
peaking for the State, did the Water ( 
any standing t isk for a fixing of rates 
the franchise rates Citing case. ) It w 
lainly within the power and discretior 
n after granting partial relief to delay 
same proceeding until it could sat 
ct l trial t what extent its waiver should 
titut il rights the Water Company 
against confiscation would be infringed | 
ce : 
he Cast was reued by ] H B < ~ 
1 
appellant 
Judge’s Dagger Money 
‘Mr. Justice Sankey, lecturing on t ( 


system at the Working Men’s College at Camdet 


Town on Saturday night, spoke 


the Judge had to be accompanied |! t Sheri 
with a retinue of two hundred men when traveling 
from Newcastle to Carlisle to protect 
raids of Scotsmen, who sometimes cam r the 
border to take off the Judge for rans 
‘In the passing I time the sheriffs ime tire 

of this expe ind sked_ the Judge t 
19ger money rdé¢ to provide his S 
| this dav the stom prevails Ne € 
yresenting the Judg circuit with dag 
which now consists of one golden guin é , 
“a 


INDIAN LAW AND NEEDED REFORMS 


Elevation of In 
Act of June 2, 1924—M 
N er Suitable 


lians from Status of Dependent Political Wardship to that of Full Citizenship by 
lany Laws and Customs Designed to Meet Former Situation Are 
\loral Obligation of the Government in the Premises—Review ot 


Executive Policy Regarding Tribal Indians 


By JENNINGS C 


(dr fj 


N 1&2 Supreme ‘( irt oO! the | nited States, 
spe ng t ih Chi f ISTICE Marshall, defined 


ndians. The tribes 





were ther lared to be dependent communities, and 
the tribal ns the political wards of the Nation. 
The el ened to municipal corporations.* 
Ove 1 rel he Indians Congress has 
evel ( ( authority 
Congres pproved June 2, 1924, 
howe ( 1 born within the ter- 
rite ‘ States, was declared to be 
1 citizer United State Thus, one hundred 
and fort t vears after the nited States had as- 
sumed 1] | jurisdiction over the Indians, they were 
ele ( lependent political ward- 
ship t ens ind as citizens with all 
the constitutional rights of such assumed a definite 
place ] he Nation 
e transformation which they have 
undergo not en fu recognized. Whatever 
the st ( States with respect to the 
prope ical wat the Nation may have 
bee 2, 1924, the enfranchising act of 
that dat ibmitted, definitely fixed its status as 
the truste t v of much of the property of the 
Indians I ned in its hands. In the law of na- 
tions and the municipal law of the United States there 
is no sanction for any other relation between a sov- 
ereign stat its citizens whose property it re- 
t 
e mer of Indian Affairs 
for 192 t there ill about 150,000 full- 
| ith other legal Indians, 
hold 1 n tribal lands that have not yet been 
llot ( existing law the un 
( necessarily remain 
un f ted States, and though 
the é are citizens, it is clear 
it Ww ire prepart nd elect to take their 
t ernment is morally bound to 
cal guardian while dis- 
harging st espect to their property im 
1x i e2 24 
) ils to disclose another instance 
S It is jue relation, even more 
e t existing w respect to the tribes 
etwee! 1924 one that requires to be 
é sidere Congress. Plainly, many 
f tl t esigned to meet the case of 
\ \ t S 543 See also Cherokee 
Natior S 48; Worcester v. State of 
Geos : taw Nation v. United States, 119 
U. S. 1 
4 s > “ 


1e District 


Wisi 


of Columbia Ba) 


political dependents are no longer suited to the needs 
of citizens and are inconsistent with the legal relation 
existing between citizens and a sovereign trustee. 
rhe executive policy of the United States with 
respect to the tribal Indians was initiated and first ex- 
pressed by President Washington in 1790 in an address 
to the Six Nations in the following words: 
The General 
being defrauded, 


rights." 


Government will never consent to 
but will protect you in all your 


your 
just 


Washington's executive policy has remained un- 
changed. In the celebrated Cayuga Case, before the 
\merican and British Claims Arbitration, after refer- 
ring to the political system of the United States with 
respect to the Indians, the Department of State in 
1912 said: 

Under that system the Indians residing within the 

United States are so far independent that they live under 
own customs and not under the laws of the United 
that their rights upon the lands which they inhabit 
or hunt are secured to them by boundaries defined in amic- 
able treaties between the United States and themselves; 
and whenever those boundaries are varied, it is also by 
amicable and voluntary treaties, by which they receive 
from the United States ample compensation for every right 
they have to the lands ceded by them. (Italics added.) 


their 


tates; 


It was over thirty years after Washington estab 
lished the executive policy of the United States before 
the Supreme Court was called upon to define the rights 
of the Indian tribes. In 1823 in the classic opinion de 
livered by Chief Justice Marshall in Johnson v. Mc- 
Intosh, 8 Wheat (U. S.) 543, it was held that the tribal 
title was a right of occupancy. Affirming this first de- 
cision, in 1895 Chief Justice White said: 

The Indian title against the United States was merely 

a title and right to the perpetual occupancy of the land 
with the privilege of using it in such mode as they saw 
fit until such right of occupation had been surrendered to 


the Government * 
The Indians can convey no title without the con- 
sent of the United States; their title is conditioned 


upon actual occupation; settlement on their lands is 
prohibited by statute; grants thereof are made by the 
United States subject to the Indian right of occupancy ; 
the Indian right can be extinguished only by the United 
States ; title to Indian lands can not be acquired either 
by a third party or the United States by adverse pos- 
session; the doctrine of laches does not apply to the 
tribal Indians; the Indian right of occupancy is as 
sacred as the title of the United States to the fee; and 
even the United States cannot extinguish that right 
save by the voluntary consent of the Indians or by 


Affairs, Vol. I, p. 142 
S. 403 


Papers, Indian 
Chandler, 160 U 


Ar State 
6. Spaulding v 
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the exercise of the sovereign right of eminent domain.’ 

That the Indian right of occupancy is a property 
right has never been questioned, and that it is property 
within the meaning of the Vth Amendment of the Con- 
stitution which forbid the taking of private property 
for public use without just compensation has long since 
been decided.* In the celebrated case of the Kansas 
Indians, involving the right of occupancy of the Shaw- 
nee, Miami and other tribes, the Supreme Court in 1866 
said: 

If they have outlived many things, they have not out 
lived the protection afforded by the Constitution, treaties, 
and laws of Congress.’ 

That an Indian tribe can sue as such is not 
doubted."° 

In complete conformity with the foregoing prin 
ciples, the Court of Claims in 1910 said 


While it may be true that the Indian title of the plain- 
tiffs to any territory prior to the treaty of 1863 was not 
such a title as the defendants would recognize yet the 
plaintiffs were located within this territory and had the 
usual claim of occupancy of other Indians. Their claim 
was considered of such importance that the defendants, 
during the year following the Guadalupe Hidalgo treaty, 
entered into a treaty with them and secured from them a 
concession for the right of free passage through their 
territory. (9 Stats. 984.) By the treaty of 1863 (13 Stats 
673), the defendants considered these claims to territorial 
occupancy of sufficient importance to obtain from them a 
cession of all “claim, title, etc., to lands within the terri- 
tory of the United States,” excepting certain lands which 
were set apart to them as their hunting grounds. By the 
treaty of 1868 (15 Stats, 619) the reservation in question 
was set apart to the plaintiffs, and by the third article of 
the treaty the plaintiffs relinguished “all claims and rights 
in and to any portion of the United States or territories 
except” such reservation. Even if they admit that they 
had no valid title to any lands, yet they claimed some title 
and honestly claimed it, and the yielding of such a claim 
to a party who wishes to purchase it is good considera- 
tion." 

The policy of Congress has conformed, in theory 
at least, with the original executive policy as expressed 
by Washington in 1790, and the judicial view pro 
nounced by the Supreme Court in 1823 

In the report of the Committee on Indian Affairs 
of the United States House of Representatives. sub 
mitted in 1830, dealing with the Constitutional right ot 
Congress to remove Indian tribes from the domains 
claimed by them to the Indian Territory, it was said: 


The Indians are paid for their unimproved lands as 
much as the privilege of hunting and taking game upon 
them is supposed to be worth, and the Government sells 
them for what they are worth to the cultivator 
Improved lands or small reservations in the States are in 
general purchased at their full value to the cultivator. To 
pay an Indian tribe what their ancient hunting grounds are 
worth to them after the game is fled or destroyed as a 
mode of appropriating wild lands claimed by Indians has 
heen found more convenient, and certainly it is more agrec¢ 
able to the forms of justice, as well as more merciful, than 
to assert the possession of them by the sword. Thus, the 
practice of buving Indian titles is but the substitute which 
humanity and expediency have imposed in place of the 
sword in arriving at the actual enjovment of property 
claimed by the right of discovery and sanctioned by the 
national superiority allowed to the claims of civilized com 
munities over those of savage tribes ba 


In 1922 Justice Sutherland, speaking for the Su 
preme Court, said: 


7. Johnson v. McIntosh, 8 Wheat. (1 S.) 548: U. S. v. Cook 
9 Wall. (U. S.) 591; Leavenworth, etc., R. Co. v. U. S., 92 U. S. 738; 


1 ; ¢ 
U. S. v. Sandoval. 231 1 S. 45-48; | S. v. La Chappelle, 81 Fed 
152; Laughton v. Nadeau, 75 Fed. 789, R. S. 2118; 2257-2289 

8 inns v. United States, 194 U. S. 486 

9 The Kansas Ind‘ans, 5 Wall. (t s 755 See also the New 


York Indians, 5 Wall. (U. S.) 763 
Felix v. Patrick, 86 Fed. 457 
11. 45 Court of Claims 440 
12, let Cong., ist Sess., H. R. Rep. No. 227, Feb. 24, 1830 





Congress itself, in apparent recognition of possible it 
dividual possession, has in several of the state enabling 
acts, required the incoming state to disclaim all right and 
title to lands owned or held by any Indian or Indiar 
tribes.” . 


Elsewhere in the same opinion, Mr. Justice Suth 
erland said: 


The fact that such right of occupancy finds no re« 
ognition in any statute or other formal governmental actior 
is not conclusive. The right, under the circumstances here 


disclosed, flows from a settled governmental policy 

From the foregoing it is apparent that Congress 
itself has never deemed it within its undoubted “plenary 
power over the tribal relations of the Indians’ to de 
prive them of their property rights without some form 
of compensation. Such a practice would not only be 
violative of the decisions of the Supreme Court of the 
United States, but would be contrary to the Law of 
Nations. Civilized states, though possessing plenary 
political power over their inhabitants, do not confiscate 
the private property of dependent peoples 

It must not be thought that injustice to the Indians 
is a thing of the past. The mere conferring of citizen 
ship upon them has not improved their lot. To-day 
they are subject to disadvantages known to no othe: 
citizens. Their situation is without a parallel in history 
a fact that must appear from a consideration of th 
attitude of those executive agencies having charge of 
them 

In 1924 the Solicitor General in the discharge of 
his public duty as advocate for the United States 
argued the case of United States v. Title Insurance & 
r'rust Company et al. in the Supreme Court of the 
United States.'* In that case the appellees sought to 
deny the Indian tribal title in order to derive an advan 
tage against the United States. The Solicitor General 
contended with great weight of authority that the 
Tejon tribe of Indians possessed under Spanish and 
Mexican law an undisputed right and title of posses 
sion and use of the tribal domain actually occupied by 
them at the time of the cession of California 

Citing among other authorities Holden vy. Joy, 17 
Wall. 211, and Worcester v. Georgia, 6 Pet. 515, said 
the Solicitor General on behalf of the United States 

This Indian right was aboriginal, antedated the sov 


ereignty of Spain and Mexico, and was not derived from 


either, but was recognized and protected by the laws of 


both. 

In addition to the Ute case unlimited authority 
might be added in’ support of the Government’s con 
tention. [Long since it had been declared by the Su 
preme Court that the hunting grounds of the Indians 
were “as much in their actual possession as the cleared 
fields of the whites; and that their rights to its exclu 
sive enjoyment in their own way and for their own 
purposes were as much respected until they abandoned 
them, made a cession to the Government, or authorized 
a sale to individuals.” *° 

Over and over it has been declared that the tribal 
right of occupancy under the law of Spain and Mexico 
was a property right, and that the cession of California 
to the United States did not impair this right of prop- 
erty. In Delassus v. U. S., 9 Pet. (U. S.) 117, Chief 
Justice Marshall said: “The right of property, then, 
is protected and secured by the treaty, and no principle 
is better settled in this country, than that an inchoate 

18. The Cramer Case, 261 U. S. 219 


14. 265 U. S. 472, decided June 9, 1924 
16 Mitchell et al. v. U. S., 9 Peters 710 
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INDIAN LAW 


title to lands is property.’ Plainly, it was in recog- 
nition of these fundamental principles that in the Ute 
case the Court of Claims in 1910 rendered judgment 
in favor of the Indians against the United States for 
the misappropriation by the Government of their tribal 
lands for use as a forest reserve.” 

From what has been said it is apparent that the 
Executive Departments of the Government, and espe- 
cially the Department of Justice, are fully advised as 
to the rights of the Indians of California, and that the 
property rights all Indians are protected by the 
Constitution 
In the case of Lone Wolf \ 
565. the Supreme Court said 


Hitchcock, 187 u. S. 
553, 
Plenary authority over the tribal relations of the In- 

dians has been exercised by Congress from the beginning, 


and the power s always been deemed a political one, not 


subject to be ntrolled by the judicial department of the 
Government 
The power to abrogate the provisions of an Indian 


treaty, thoug esumably such power will be exercised 


only when circumstances arise which will not only justify 
the Governn disregarding the stipulations of the 
treaty, but may demand, in the interest of the country that 


When, therefore, treaties are entered into 
1 States and a.tribe of Indians it was 
| ywer to abrogate existed in Con- 


it should d 
between the 


never doubted that the p 


gress and that in a contingency such power might be 
availed of from consideration of governmental policy, par 
ticularly istent with perfect good faith toward the 
Indians 
The Government knows that plenary authority 
over tribal re ns is not absolute power to confiscate 
property—a power unknown to the Constitution. On 
this point Alpheus Henry Snow in his recent work 
entitled The Question of Aborigines in the Law and 


Practice of Nations, written at the request of the De- 


partment of State (1921), says 


The Supreme Court has also held that the power which 
the United States has, by the law of nations and its Con- 
* stitution r all colonies and dependencies is “plenary” 
for the a lishment of the object sought to be obtained 
( Binns I States, 194 U. S. 486.) These objects 
can only be, and are, the extension of democracy, repub- 
licanism, and equality of opportunity. “Plenary” power is 
the power which an agent has who is delegated to accom 
plish a certais ject, and whose mandate is limited only 
by the need the situation An agent with plenary 
power—an agent plenipotentiar represents the principal 


with full power to do all which the principal might reason- 


ibly do in tl complishment of the object intended. 
Plenary p ’ ibsolute power, but power limited to 
the needs of t situation. It implies that the supreme 
organs of the nited States—its Congress, its President, 


its Suprem: acting for the United States, in ful- 


filling its f iry relationships under the law of na 
tions resm its colonies and dependencies, have 
full power ill which the United States might rea- 
sonabl i gally do under the law of nations, con- 
sistently wit fundamental principles of the Const‘tu- 
tion and the fundarrental principles of human society 
yn ] | ; 
ecogniz lize ate 
As t contains a Bill of Rights impos- 
g cert iti conditions upon the action of 
all t g the Central G nment respecting indi 
lual sovereignty t United States, all of 
he 1 Bill of Rights, which are of universal 
application. are applicable in all the colonies and depend 
encies 1 States from the moment of their 
acquisitior 
[t has be shown that in the case of the Kansas 
M 1 Ss pra; | S. v. Moren 1 Wall. 400; 
T S 4  @ Ss Rarke V Harvey 181 U. S. 481; 
Rotiller v. D g 4 0 I S. 288: Delaseus v. U. S., 9 Peters 117: 
{ Sv. Ps 7 Peters 1: Townsend v. Greeley, 5 Wall. 326; 
Tohns M 8 Wheat. 548: Chouteau v. Molony. 16 How. 203; 
A I ( nter. 1 Pet. 511; U. S. v. Arredondo, 6 Pet. 691 
S. v. A Wa 444: Knight v. 1 S. Land Assn., 142 U. S 
¢ Beard ry Wall. 478 A stiazarar Santa Rita Mining 
( 148 U. S. 8 Ely’s Admr. v. U. S 171 U. S. 220 
17. Ute Indians v. U. § ( Cl. 44 


, 4s 
Italics added. 


18. Pp. 58, 59 


AND NEEDED REFORMS 
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Indians, supra, the Supreme Court held that the pro- 
visions of the Constitution were applicable to the 
Indions. 

It must, therefore, come as a distinct shock to 
Congress and the people of the United States to learn 
that 148 years after the United States assumed political 
jurisdiction over the Indians, 138 years after the Con- 
stitution was adopted, the Department of Justice on 
behalf of the Secretary of the Interior, the Secretary 
of Agriculture, and the Secretary of War, who together 
constitute the Federal Power Commission under the 
Act of 1920, should argue in the Court of Appeals 
of the District of Columbia—the second highest court 
in the land—in effect that the Vth Amendment of the 
Constitution guaranteeing private property rights is 
not applicable to the Indians of the United States— 
that Congress can confiscate their property without re- 
course on their part to the courts! 

But that is exactly what was done. 

In the Government's brief submitted in the case 
of Super et al. v. The Secretary of War, The Secretary 
of the Interior, The Secretary of Agriculture, and The 
Federal Power Commission, in the Circuit Court of 
\ppeals of the District of Columbia, it was said :** 

The Lone Wolf decision is our authority for these 
propositions: That plenary authority over the tribal rela- 
tions of Indians has been exercised by Congress from the 
beginning and the power is a political one not subject to 
be controlled by the judicial department of the Govern 
ment ; that Congress has paramount power over the 
property of Indians by reason of its exercise of guardian- 
ship and may interfere or determine the occupancy rights 
of Indians in lands; and if injury be occasioned, the relief 
must be sought by an appeal to Congress and not to the 
courts for redress. (Italics added.) 

This argument is diametrically opposed to that of 
the Solicitor General hereinbefore mentioned. Shorn 
of all sophistry it seeks to set at naught the traditional 
Executive and Legislative policies of the United States, 
the Law of Nations, the Vth Amendment of the Con- 
stitution, and innumerable decisions of the Supreme 
Court with respect to the Indian right of occupancy. 
How, let it be asked, can the Indian right of occupancy 
be as sacred as the title of the United States to the fee, 
if Congress can confiscate it at will without a legal 
remedy on the part of the Indians? 

Yet, this argument was made by assistants to the 
Attorney General on behalf of the Secretary of the 
Interior, who is the Executive Agent in charge of the 
Indians, in 1924, co-incidently with the directly op- 
posite contention of the Solicitor General hereinbefore 
mentioned. 

Not only are the Indian citizens of the United 
States put to the burden by the Government of con- 
tending against it for the most fundamental Constitu- 
tional rights, but they are subject to the gravest disad- 
vantages in their legal struggles with the so-called 
guardian government 

In theory adverse possession and laches may not 
be pleaded against the National wards either by the 
guardian government or third parties. Yet, the prac- 
tical effect of those equitable doctrines which the law 
invokes on their behalf is largely nullified for the rea- 
son that Indians, like other parties claimant, may only 
sue the United States in the Court of Claims within 
six years after the cause of action arose. The result 
is, that in the great majority of cases the wards of 
the Nation must maintain lobbies before Congress to 
obtain relief, since it is seldom that they become ad- 


19. Super et al. v. Wecks et al., No. 4110, Ct. of App. D. ¢ 
No. 262, Supreme Court, Oct. Term, 1925 
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vised of their rights before the general statute of 


limitations has run against them 
Should such a limitation as that imposed by R. 5S 


1069 be enforced by the political cuardian in its own 
lent wards whose property it 


favor against its depend 
has misappropriated 

Is there anv theory of justice that can be invoked 
thus to favor the political suardian as against the ward, 
the trustee against the cestui qui trust ? Surely, the 
United States should not avail itself of the inequitable 
advantage of obtaining possession of a public reserva 
tion by virtue of such a limitation upon its own wards 
who, without the understanding and means to protect 
themselves, were helpless at the hands of the Gov 
ernment. 

Should they be put to the burden »f continuing 
to lobby for remedial jurisdictional acts under which to 
obtain justice? 

Plainly. an end should be put to suc 
one jurisdictional act conferring upon the Court of 
Claims power to hear any Indian ¢laim against the 
United States without regard to when the cause of 


h injustice by 


action arose 

But even where an 
ganization and the means req 
its rights, it meets with the 





an tribe possesses the o1 
uisite to the litigation of 
utmost difficulty in 


doing so. 

Under R. S. 2103 the contracts between an Indian 
tribe and its attorneys are required to be approved by 
the Secretary of the Interior and the ¢ ommissioner of 
Indian affairs The policy of the Government is to 
approve only such contracts as proy ide for a contingent 
fee. A maximum fee of 10 per cent of the amount 
recovered is allowed and the court may allow less. The 
tT 


1 


attorney must advance all the costs and expenses 0 
the litigation in the first instance, and 1s not reimbursed 


had 


therefor unless a recovery 1S 
\ proper restraint upon sucl 
nently wise in order to protect the tri 
to insure that the contract authorized, to prevent 
the exploitation of the Indians by unscrupulous attot 
neys and their field agents, and 
advice useless litigation The fact is, however, the 
existing statute coupled with th departmental policy 
of limiting the possible compensation of counsel to a 
he amount recovered 


contracts is emi 
bes against fraud, 


to discourage by timel) 


contingent fee of ten per cent « 
leaving it to the courts to fix a lesser amount, at the 
same time casting on the attorney the risk of the ex 
pense of the litigation, has operated against rather than 
for the Indians in at least two ways 

First, purely contingent fees are not favored by 
the higher bar for reasons too numerous to require 
F Indians, therefore, the 


1 
‘ 


mention In the case of the 
executive policy of allowing only such fees tends to 
denv them the aid of eminent counsel, few of whom 
are available upon such terms. Second, it is not to be 
most able and conscientious counsel, 
} 


expected that the 
even if thev can afford to finance Indian litigation wil 
place at the disposal of their clients, with no hope ot a 
reasonable remuneration of their services, the requisite 
funds. much less risk the loss of the same. Added to 
the risk of the costs now imposed upon attorneys for 
the Indians is the further deterrent that through lack of 
adequate accounting facilities available for Indian 
litigation, a legal proceeding against the Government 
is apt to. be prolonged for years 

In the very nature of things, therefore, these help 
less wards of the Nation, who require the best pos- 
| representation in a contest with 


sible legal advice an 
the Government that is inherently unequal, are denied 


t 


that aid. Instead of deterring their exploitation the 
prevailing system tends to promote it 

Without throwing down the bars t exp é 
has raised against the exploitation of the Indians by 
unscrupulous agents and attorneys wl é nce 
employed will have their pound of flesh, t ol 
system requires to be reformed 

The influence of the Department of the teri 
and the Office of Indian Affairs, the duty of which tt 1s 
to administer Indian property, should be wholly 
divorced from matters pertaining to the legal represen 
tation of the Indians. Since it is the duty of these 
executive agencies to furnish evidence in Indian litiga 
tion, absolute impartiality on their part in matters affect 
ing their own administration is not only a very great 
but an unreasonable demand to make upon them \ 
statute might well be enacted providing that up 
application to the Attorney General any Indian or tribe 
of Indians having a bona fide claim against the Umit d 
States or any person, persons, state foreign gover! 
ment, association, or corporation, by tie f any 
treaty, agreement, or statute of the nite States 
should be entitled to select out a list f rneys 
proved by the President within the current veat 1 
guardian ad litem to represent the applicant, at 
the Government’s expense, with the pr ege of nom 
inating attorneys for the approval of the President 
order to insure the willingness of competent attorneys 
to serve, all expense to them should be minat DY 
providing for the payment to them reasonable 
retainer as in the case of other special cou sel, and 
for covering by appropriation such additional compen 


sation as the court might allow. It is a simple device 


a : 


that would do justice and at the same 
wasteful and useless litigation, eliminate mcompetent 


and untrustworthy counsel in Indian litigation and 
enlist in the service of the Indians the highest legal 
talent in the country. To that much they ar fairl 
entitled in a struggle either with the trustee, or t 
enforce the’r rights against others where the Govern 
ment has failed to do so. Certain it that the Att 
ney General should be required to see t t Indians are 
not put to unreasonable expense | consistet 
dilatory defenses on the part of the Government 

Again, upon what theory of justice can the wards 
of the Nation be required to bear the expense of c tly 
litigation to recover what is due them fi the lar 
dian trustee : 

If thev are entitled to a judgment against the 
United States should they not receive the full amount 
net of what is due them? 

Plainly. it is only fair that the United States hic] 
now occupies as political guardian the sitior the 
legal trustee the property of the t il Indians re 
maining in its hands, itself should fut with 
a guardian ad litem when the litigation of their rights 
become necessary 

The whole question of Indian n re es 
to be gone into very thoroughly and regulated by stat 
utes insuring fair and adequate representatio1 for the 


Indians 


A list of the periodical and book stores at which the 
Journal is on sale is published on page 6 of this issue. 
Residents of the cities in which these stores are operated 
should apply to them for extra copies of current issues 
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ORGANIZATION AND WORK OF THE U. S. CIRCUIT 
COURT OF APPEALS 


Brief Retrospect of Changes in Federal Judici 
»ysten 


Vesting 


s 


al Organization to Meet Developing Needs of 
Creation of Circuit Courts of Appeal—Reasons for Act of Feb. 13, 1925, 
in These Courts a More Final Jurisdiction in Federal Litigation—A 


Pressing Duty of the Bar* 


By Hon. Mart 


f the U. S. Circuit Court: of 


HI tory of the national courts indicates 
that t ederal judiciary system has changed 
The 


of nec ty as its business has grown. 
creat tribunals justice, referred to as 
infe1 s been entirely with the legislat- 
ing creati power of Congress. That body has, 
from time ( ed courts for the adminis- 


[It has also repealed acts amount 
ing to the tion of some courts, which it created, 


g 
when the f the iC system required it 
Many chang ve been required with the growth 
of populat | the progress of the country. As 
ve ha the public demand has been for 
a more centralized Federal control That brought 
forth, as of necessity, Federal legislation to meet 
the requirements of the administration of justice 
after sucl ntrol New laws created new com 
missi er agencies of the national govern 
ment Re tory enactment to guide and con 
trol these 1 ngressional creations were neces 
iry. J ition interstate commerce, food 
stuffs, ra s and other public utilities, foreign 
commer eration and matters of maritime 
transportation has led to varied tribunals for solu 
tior It most interesti study to make note 
of this increase and likewise the diversity of ques 
tions 1 
( t { S for the Supreme Court 
1 ich provides for a Fed 
the establishment of a Supreme 
Court Constitution declares that the judicial 
power sha e vested in one Supreme Court and in 
such ( ts ( ress may from time to 
time I est sh It defines the subject to 
whicl il we | extend and-the cases 
ve } Supreme ( rt shall have original 
jurisdictio1 nd provides that in all other cases to 
which the licial power extends it shall have 
ppe ( uch exceptions and 
under s eg t ~ Congress shall make 
($1, A \s we k our national history, 
the | rene vernment were given 
Vv. ( e 2g ¢ ec the people of the 
several stat Thus the judicial power of the 
United States is a constituent part of such conces- 
sions he Supreme Court may not be deprived of 
such juris tio1 r power by any act of Congress 
But the iction and powers of the inferior 
t S e ¢ ely derived from and de- 
pende S é ct of Congress While the 
*Address delivered before the Cornell Law Association and the 
Cornell | ersity College of Law, at Ithaca, N. Y., om October 12, 
1925 
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IN |T. MANTON 
{ppeals, Second District 


Constitution placed judicial general power in the 
national courts, it left to Congress to determine the 
limits and the jurisdiction of these courts. Con 
gress may limit the extent of the exercise of its 
power. Since the adoption of the Constitution, it 
has stated and restated the jurisdiction and 
authority of the inferior courts. It was early ob 
jected that the Federal courts were unnecessary 
because the state courts could answer the purpose. 
The answering argument of that day is found in 
the words of Alexander Hamilton, that 
the most discerning could not foresee how far the preva 
lency of a local spirit might be found to disqualify the 
legal tribunals for the jurisdiction of national causes, while 
every man may discover that courts constituted like those 


of some of the states would be improper channels for 


judicial authority of the Union. State judges holding their 

office during pleasure or from year to year, would be too 

little independent to be relied upon for an inflexible exe 

cution of the national law 
Time and experience have permitted us all to weigh 
the justice of this statement and we may answer 
for ourselves whether the reasoning of that day has 
been justified by the experience of time. 

\s early as 1789, Congress adopted a Judiciary 

\ct. It was so well drafted by Senator Ellsworth 
of Connecticut who afterward became Chief 
Justice of the Supreme Court—that it has remained 
unchanged in its essentials, except for phraseology 
throughout these years. The act provided that the 
Supreme Court should consist of the Chief Justice 
and five associate justices, and divided the United 
States into thirteen judicial districts. Each state 
was one district, and there were three circuits 
known as the Eastern, Middle and Southern Cir 
cuits The Eastern Circuit consisted of Connecti 
cut, Massachusetts, New Hampshire and New 
York. The Middle Circuit consisted of Delaware, 
Maryland, New Jersey, Pennsylvania and Virginia 
And the Southern Circuit consisted of Georgia and 
North and South Carolina. The Circuit Court for 
each circuit was composed of two United States 
Supreme Court Justices and a District Judge. Each 
district had one judge. The Act gave to the district 
courts exclusive cognizance of all crimes and 
offenses that shall become cognizable under the 
authority of the United States committed within 
these respective districts or upon the high seas The 
act gave to the Circuit Courts, in addition to their 
civil jurisdiction, exclusive jurisdiction of all crimes 
and offenses cognizable under the authority of the 
United States except as otherwise directed by the 
laws of the United States and concurrent jurisdic 
tion with the district courts of the crimes and 
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offenses cognizable therein. (U.S. Statutes at L. 
p. 78, §11.) It provided for the appointment in 
each district of a “person learned in the law” to 
act as an attorney for the United States in such 
district, whose duty it was made to prosecute in 
such district all delinquents for crimes and offenses 
against the government, and all civil actions in 
which the United States should be concerned, 
except before the Supreme Court. It provided for 
the appointment of an Attorney General of the 
United States who was also to be “learned in the 
law” whose duty it was to prosecute and conduct 
all suits in the Supreme Court in which the United 
States should be concerned and who was to give his 
advice and opinion upon questions of law when 
required by the President of the United States or 
when requested by the heads of any of the depart- 
ments. 

The Act of February 13, 1801 (U. S. Statutes 
at L. Vol. 2, p. 89) abolished the Circuit Courts as 
theretofore established and made no provision re- 
quiring the justices of the Supreme Court to sit in 
the new circuit courts which the act created. The 
states were divided into districts and the districts 
were distributed between six circuits, and it was 
provided that there should be a Circuit Court of 
the United States in each of the circuits and that 
there should be in each circuit three judges to 
attend the sessions of the court, any two of whom 
should constitute a quorum. It authorized the 
judges to hold special sessions for the trial of crimi 
nal causes at any other time or times at their discre 
tion. The new circuit court was granted all the 
powers the old circuit courts possessed. This act 
separated the district, circuit and supreme courts 
and provided for a separate set of judges for each 
of them, and provision was made for eighteen new 
judges. The new judges and their appointment 
gave rise to a bitter political controversy in Jeffer- 
son’s time. A later repealing act re-established the 
circuit courts as they were originally created and 
the justices of the Supreme Court were again 
obliged to hold the circuit courts 

The Act of April 29, 1802, divided the districts 
into six circuits. (U. S. Statutes at L. Vol. 2. 
p. 156). It provided that the circuit courts should 
be held by one justice of the Supreme Court instead 
of two, as: under the Act of 1789, and a district 
judge. It also provided that from and after its pas 
sage, the Supreme Court should be held in the city 
of Washington. The Supreme Court was organized 
under the Act of 1789, and the first session was 
held in New York City on February 2, 1790. In 
1791, the February term was held in Philadelphia, 
to which the seat of government had been trans- 
ferred. In 1800 the seat of government was re 
moved to Washington, and the court opened there 
February 4, 1801, when John Marshall first took his 
seat as Chief Justice The Act of April 29, 1802. 
provided that whenever any question occurred 
before a Circuit Court upon which opinion of judges 
was divided, the point upon which disagreement 
occurred should, during the same term, upon the 
request of either party or their counsel, be certified 
to the Supreme Court to be finally decided, but it 
was provided that the certification of the question 
should not prevent the cause from proceeding if, 
in the opinion of the court, further proceedings 
could be had without prejudice to the merits; and 





it provided also, that imprisonment should not be 


allowed nor punishment in any case be inflicted. 
when the judges of the said court divided in opinion 
upon the question touching the imprisonment or 
punishment. In the early days, many of the most 
important trials were heard by the Supreme Court 
justices sitting as Circuit Judges. An outstanding 
example of this was the trial of Aaron Burr in 1807, 
lasting six months before Chief Justice Marshall at 
Richmond, Va 

The Act of 1789 did not provide for judges to 
be known as Circuit judges, for the judge holding 
the circuit court was either a Supreme Court judge 
or a district judge. In 1869, Congress created the 
office of Circuit Judge. This became necessary be- 
cause the growth of work in the Supreme Court 
made it impossible for the judges to go about the 
circuits. The required attendance of two had 
already been reduced to one by the Act of 1793 
The Act of 1869 limited the duty of the Supreme 
Court justices in the Circuit Court to a visit once 
in two years. This was a practical withdrawal of 
the Supreme Court justices, but it provided for a 
Circuit judge who was also to be present in the 
circuit. The Act of March 3, 1837, provided the 
Supreme Court should consist of nine members; 
it also provided for three more circuits, making nine 
(U. S. Stat. L. Vol. 2, p. 420). The Act of March 
3, 1863, increased the membership of the Supreme 
Court to ten and the Act of July 3, 1866, made pro 
vision for its reduction to seven. The Act of April 
19, 1869, provided for nine members, a chief justice 
and eight associate justices, six of whom constitute 
a quorum. The Act of August 23, 1842, gave the 
district courts of the United States concurrent juris 
diction with the circuit courts of all crimes and 
offenses against the United States, the punishment 
of which was not capital. 

The act of March 3, 1891 (U. S. Stat. L. Vol 
26, p. 517) created the Circuit Court of Appeals 
It provided for three circuit judges and an appellate 
jurisdiction. The old circuit courts were not 
abolished but were deprived of their appellate juris 
diction. The decrees were made final in most mat- 
ters. Judgments and decrees of the circuit courts 
of appeals, while final in most matters, were subject, 
of course, to the right of certification to the Su 
preme Court under §239 of the Judicial Code, and 
the right of the Supreme Court to take the cases 
under §240 through the medium of a writ of 
certiorari. Subject to these provisions, the pro 
nouncements of the Circuit Court of Appeals are 
final in all cases in which jurisdiction is dependent 
upon opposite parties to the suit or controversies 
between aliens and citizens of the United States or 
citizens of different states, also in cases arising 
under the patent laws, trade mark laws, copyright 
laws, revenue laws, criminal laws as well as 
admiralty. By the act of January 28, 1915, decisions 
became final in matters arising under the Bank- 
ruptcy Act. Appeals, of course, by virtue of this 
act, were taken from the district and the old circuit 
courts. The old circuit courts were adolished by 
the act of March 3, 1911. The ascribed reason for 
the creation of the Circuit Court of Appeals was to 
relieve the Supreme Court so that it might dispose 
of the many cases then pending on its docket 

The act of February 13, 1925, was passed for 
the same reason upon the recommendation of the 
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Court made before Con- 
geressional committees. It is hoped by this act to 
reduce very materially the number of appeals to 
the Supreme Court. Under this statute, there is no 
longer a direct appeal from the district court to the 
Court in involving constitutional 
questions or in cases where the jurisdiction of the 
district court is Now, 
such appeals are heard by the Circuit Court of Ap- 
peals.” Under previous enactments, habeas corpus 
causes were also heard by the Circuit Court of 
Appeals and subdiv. 6 of §240, a direct 
appeal is further limited. There remains now the 
lirect appeal from the district court to the Supreme 
Court only in (1) anti-trust or interstate commerce 
where the U. S. is the complainant and such 
as arise under the expediting act of February 3, 
1903; (2) app from interlocutory injunctions in 
commerce causes, arising out of the act 
22, 1923; (3) appeals from orders grant- 
ing or denying interlocutory injunctions to sustain 
enforcement of a state statute on the ground of 
unconstitutionality under the act of March 4. 1913; 
4) interstate commerce cases arising under the act 
of August 15, 
appeals by the 


justices of the Supreme 


cases 


Supreme 


n issue, or in prize causes. 
under 


cases, 


interstate 
of ( Ilctober 


1921, relating to live stock, etc.; (5) 

U. S. from decisions quashing or 
setting aside indictments where the construction of 
a statute is invalid under the criminal appeals act 
($238) 

It will be noted that in the first four sub- 
livisions of permissible appeals to the Supreme 
Court, they are heard originally in a statutory court 
composed of three judges sitting pursuant to §266 
f the Judiciary Code. The appeals from the Cir- 
cuit Court of Appeals to the Supreme Court have 
heen greatly limited. A writ of certiorari is now 
largely the medium of appeal. It may be granted 
it any time before or after judgment or even before 
the case is heard in the Circuit Court of Appeals, 
but where the Circuit Court of Appeals decides 

nstitutionality of a state statute, a 
vrit of error or appeal may be taken. Review in 
the Supreme Court in the latter case is limited only 
© an examination of the federal question presented. 
There is still left to the Circuit Court of Appeals 
the discretionary power to certify any question of 
law to the Supreme Court for instructions. This 
act restates the jurisdiction of the Circuit Court 
of Appeals, and there is now included in such juris- 
diction the power to review by writ of error or 
appeals, final decisions of the district courts in all 
above where direct 

may be had, and 


against the 


save those mentioned 
Supreme Court 


cases, 


appeal to the 


ders granting or denying interlocutory iniunc- 
tions and certain orders in receivership proceedings, 
nd also to review orders of the Federal Trade 
(Commission 

\ helpful provision is made by providing that 


f error is improvidently taken instead 
f an appeal, vice versa, this alone will not be 
reason for dismissal but the court of appeals must 
proceed as if the proper mode of review had been 
idopted Final judgments and decrees of the 
highest courts of a state by the Supreme Court re- 
main under this provision as they were formerly. 
Now, by the Federal Judicial Code, where a Federal 
treaty or statute is declared invalid or where a state 
statute claimed to be unconstitutional is declared 
valid, a writ of error may be taken to the Supreme 


vhere a writ 
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Court from a decision of the state’s highest court. 
But where otherwise the highest court of the state 
has rendered a decision involving a federal question, 


the review is by writ of certiorari. However, if a 
writ of error is taken where certiorari is the proper 
mode of relief, the writ will be granted and acted 
upon as a petition for certiorari duly presented in 
time. The time to apply for a writ of error, appeals 
or writ of certiorari to the Supreme Court is three 
months, as formerly ; but writs of error and appeals 
to the Circuit Court of Appeals must now be taken 
within three months instead of six months as for- 
merly. And appeals from orders granting or deny 
ing interlocutory injunctions and certain receiver- 
ship orders must be taken within 30 days from the 
entry of the order. Provision is made for staying 
for a reasonable time any judgment or decree so 
as to enable the party to apply to the Supreme 
Court for a writ of certiorari. The statute also pro- 
vides that in any case pending in the district or 
appellate court brought by or against a Federal or 
State officer relating to the discharge of his duties, 
his successor in office may be substituted for him 
on notice when he ceases to hold such office because 
of death, resignation or otherwise. 

Jurisdiction means the power to hear and de 
termine a cause and to contemplate the right to 
enter upon a consideration of and to decide the 
question presented by the subject matter of the 
action. The foundation of jurisdiction is the physi- 
cal power of the court over the person of the de 
fendant. The appellate jurisdiction is the powet 
to revise and correct the proceedings in a case 
already instituted. It in no way creates that cause 
Jurisdiction contemplates cognizance of that class of 
causes to which the one to be adjudged belongs, that 
the proper parties are present and that the point 
decided must be in substance and effect presented 
by the issue. The test of jurisdiction is not right 
decision, but the right to enter upon the inquiry and 
made some decision, be that right or wrong. A 
mere decision of the court that it has the right of 
jurisdiction, but it does not exist. grants no au 
thority. The administration of justice involves 
authority to consider the question. The oppor 
tunity to be heard is an essential requisite of due 
process of law in every judicial proceeding. A 
judgment or decree obtained without notice or 
service upon a defendant is without due process of 
law and is void. The subject matter means the 
nature of the cause of action and of the relief sought 
and is conferred by the sovereign authority which 
organizes the court, and it is sought for in the 
changed nature of its powers and in the authority 
specially conferred. Jurisdiction by process is 
obtained and served upon the person within the ter 
ritorial jurisdiction of the court or by voluntary 
appearance. Jurisdiction against the property or 
in rem within the jurisdiction of the court need 
not be by personal service of the owner or posses- 
sor. Silence or consent cannot confer jurisdiction 
over the subject matter. But jurisdiction having 
once attached, must be retained. It will not be lost 
while the cause is pending. With these funda- 
mental principles of jurisdiction in mind, we may 
consider the effect of §6 of the Judiciary Act as 
amended by the Acts of February 13, 1925 

This distributed the entire appellate jurisdic 
tion and vests in the Circuit Court of Appeals a 
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more final jurisdiction in Federal litigations. But 


the Circuit Court of Appeals cannot review judg 
ments of a state Supreme Court. In this appellate 
jurisdiction, the right of an appeal or writ of error 
is not unqualified. There is the implied power and 
duty to refuse applications in certain cases. The 
appellate and supervisory jurisdiction 
upon the Circuit Court of Appeals provides for the 
review in equity causes of matters of fact and of 
at law, facts determined by a 


1 
I 


1 
} 
I 


conferred 


law, but in causes 
jury, either in a criminal or civil case, are binding 
upon an appellate court and there is no right t 
review such findings. In bankruptcy causes there 
is the right to review (1) a judgment adjudging 
or refusing to adjudge the debtor a bankrupt; (2) 
] 


a judgment granting or denying a 
(3) a judgment allowing or rejecting a debt 
or claim of $500 or over. Such petitions must be 


taken within ten days; only questions of law are 
reviewable; petitions to revise both questions of 
law and fact may be reviewed on an appeal. In 
admiralty, appeals bring up for review the findings 
of fact, the appeal vacates the decree of the district 
court and is virtually a trial de novo. Upon suff 
cient cause shown, the Circuit Court of Appeals or 
a judge thereof may allow either party to make 
new allegations or pray a different relief or inter 
pose a new defense or take new but such 
application must be made within 15 days after the 
filing of the appeal and upon four days’ notice to 
the adverse party. 


pre ¢ fs, 


The court has jurisdiction to review judgments 
or decrees granted under the Tucker Act, now §2 
of the Federal Judiciary Code, which grants a right 
of suit against the United States in certain causes 
where the amount does not exceed $10,000. Under 
§129 of the Federal Code, the court has jurisdiction 
to review a determination of an application for an 
injunction in equity, whether it be granted or re 
vised. It also has jurisdiction in interlocutory 
orders appointing a receiver or refusing to do so 
or to dissolve such order provided the appeal is 
taken within 30 days. The Federal Trade Com 
mission Act provides for the right of review of its 
orders to cease and desist and also for the right to 
compel the enforcement of its decrees. Either party 
may apply before the court for leave to adduce addi 
tional evidence if material, but the Circuit Court 
of Appeals has no power to issue a writ of certiorari 
to the Federal Trade Commission to prevent the 
enforcement of an order made by it. Bv Rule 13 of 
the Supreme Court, in all yf equity or 
admiralty jurisdiction heard, no objection is allowed 
to be taken to the admissibility of any deposition, 
found in the record as 


causes ¢ 


deed, grant or other exhibit 
evidence, unless objection was taken thereto in the 
court below and entered of But the same 
shall otherwise be deemed to have been admitted 
The same rule is re-enacted as a rule 


Té cord 


by consent é 
of the Circuit Court of Appeals for the Second Cir 
cuit and the same rule prevails in all the othe 
circuits. 

At the trial, the 
his opinion by way of comment as to the evidence, 


judge may not only express 
but he may express his opinion upon the guilt or 
innocence of the accused as well, provided the jury 
be given unequivocally to understand that it is not 
bound by the opinion of the judge. He should not 
be a mere automatic oracle, but a living participant 


discharge; 


in the trial and so far as the limitations of his deci- 


sion permit, he should see that justice is done. But 


his comments upon the facts should be judicial and 
dispassionate and so carefully guarded that the 
jurors who are triers of the fact, may be free to 
exercise their individual judgment. It is provided 
by §649 and §700 of the Revised Statutes that in 
trials without juries, the trial court may in its dis- 
cretion make findings of fact, either general or spe 
cial; if they are special, the questions of law as to 
whether the special findings support the judgment 
and the objections to the omission or exclusion of 
evidence during the trial may be reviewed. In 
order to test the sufficiency of the evidence to sup- 
port the judgment, some requests of the trial court 
to find the facts or declare the law must be made, 
and such requests, if denied, present law questions. 
The fact-finding of a referee, when a jury is waived 
in writing and such findings have been confirmed by 
the trial court as reported or as modified by it, the 
question of whether the judgment rendered is war- 
ranted by the facts found, will be reviewed by the 
appellate court as though the findings were made 
by the trial court itself 

When the trial court has referred a cause to a 
referee instead of trying it itself, it is important in 
determining its power over the subsequent proceed 
ings to know whether the reference was at common 
law or was under the local practice of the state 
where the court was held. It is undoubtedly true 
that under the common law reference, the court has 
no power to modify or vary the report of a referee 
as to matters of fact. Its only authority is to con 
firm or reject, and if the report be set aside, the cause 
stands for trial the same as if it had never been 
referred. When parties orally or by personal at 
tendance consent that a case be disposed of as a 
reference, the only question open to the considera- 
tion of the appellate court is whether the facts 
found by the district court sustain the judgment 
entered. When there is a written waiver of the 
jury and the cause has been referred to a referee 
under the authority of the state statute, the referee 
and the trial court should thereafter follow the 
local practice and modes of proceeding as near as 
may be in accordance with the conformity act as 
generally construed. 

Now the appellate court may on the hearing of 
any writ of error or appeal or motion for a new trial 
in a civil or criminal case, give judgment after an 
examination of the entire record before the court 
without regard to technical errors, defects or excep 
tions which do not affect the substantial rights of 


the parties. An error in the record is presump- 
tively injurious to the party against whom it was 
committed. But the courts are not inclined to be 


exacting in criminal causes with reference to the 
specific character of an objection made, as in the 
civil causes. They take note of an error not raised 
at the trial by objection and exception. The reason 
for this is that where life or liberty is at stake, a 
miscarriage of justice will not be permitted to stand 
because of failure to object in time. But in civil 
suits, the national appellate courts will not consider 
errors not involving anything fundamental or juris- 
dictional which were not presented to the considera- 
tion of the lower courts. It will be regarded as 
waived and will be passed without further notice: 
but this rule is not inflexible. It will not consider 
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anything which is not contained in the complaint 
or bill and the exhibits which are annexed to it, 
and it cannot kk into anything otherwise pre- 
sented, such as the files and records of any case or 
any other proceeding in any court. When it ap- 
pears that an appeal should have been taken direct 
to the Supreme Court and is erroneously taken to 


the Circuit Court of Appeals, the latter transfers the 
cause in compliance wit \ct of September 14, 
1922, to the Supreme Court. And now, if an appeal 
be in the Supret irt, y be transferred by 
that court to the Circuit Court of Appeals in the 
Thus it may be truly said that the 

] 





proper circuit 





court has always followed the rule of Chief Justice 
Marshall in Cohens vs. Virginia, 6 Wheaton, 264, 
that 
will not take jurisdic- 
it is equally true, that it must 
uld he judiciary cannot, as the 
leas ‘ e it approaches the 
confines of t titutior We have no more 
right to decline t xercise of jurisdiction which is given, 
than to usurp t t w ; not given The one or the 
her would bh n to the constitution. Questions may 
ceccur, whi 1 gladly a but we cannot avoid 
them Ail v i to exercise our best judgment, 
his me I f responsibility 1s the guide for 
the performa: f duty of the Circuit Court of 
\ppeals 
Having lled your attention to the or 
vanization of the Circuit Court \ppeals and how, 
in the daily life of that institution of justice, men 
who labor in the administrati f its duties—the 
judges—strive to enforce the rights of men irre- 
spective of or poverty, race or creed, I wish 
to point out what I regard a pressing duty on the 
part of you men of the bar. By environment and 
inclination, judges have a passion for justice. No 
friend or fos vored or injured by willful or 
intended actio1 Their great assistance is the labor 
of the bar of country Their ideas and their 
sense of justice find their way to this great forum 
for the administration of the rights of man in ac- 
cordance with law, through their utterance, oral 
argument and printed brief. The lawyer who, con- 
ceiving the justice of a cause he counsels without 
fear or favor, | with earnestness labors in prepa- 
ration and presentment, is confronted with serious 
responsibiliti He measures not his ‘personal 
consequences, but finds immeasurable gain in suc- 
cesses in justice’s name. How many of them think 


und compensation, but in terms of 
yer who has brought triumph to 

who has lost her all in wordly 
goods or perhaps in the life of a husband and bread- 
winner, or he who has restored the fair name of a 
man unjustly used and placed liberty at his time’s 
disposal, for such an effort or crowned victory, com- 
pensation no matter how large, is inadequate, but 
the consequential glory repays for time and energy 
consumed. Thus we have the lawyer’s daily effort 
so often unt and more often unappreciated, 
but always adding to the sum of human justice. It 
is no wonde r then that the lack of effort on the part 
f the bar of this country to formulate proper public 
opinion is keenly felt. | we are passing 
through the experience of a civic body of laymen 


in terms of fees 
justice! The 
the heartsick widow, 


‘ | 
iced 


Just now 


ibout to investigate the cause of the failure of the 
criminal both aS a an adjective law and as to 
its enforcement Recently we had merchants and 
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suggestions 


They felt 


credit men’s association formulating 
for the reform of our bankruptcy laws. 
obliged to go even so far as to make suggestions in 


the matter of legal procedure. What think you of 
a civic body of earnest men feeling obliged to make 
inquiry by its own inquisitorial body of laymen and 
a large part of the country silently looking on? 
What an indictment for inactivity! 

When we know that in other countries, as in 
France, Holland, England and Switzerland, the bar 
has long formulated public opinion on public ques- 
tions, there the fruit of their labors has rendered 
lawyers’ opinions and advice sufficient basis upon 
which to proceed, not only on matters pertaining to 
questions of law, but likewise on matters of public 
concern. The wisdom of such a policy is upheld 
by its constant practice. 

Our difficulty is that we find it human to enjoy 
likeness rather than unlikeness. We find our asso- 
ciates, societies, dress and customs founded on the 
basis of like-mindedness. Our personal and profes 
sional lives are narrowed by surrendering to this 
preference, and spending our free time with those 
who are socially, economically and professionally 
of our own kind. When we hear or meet an 
audacious lawyer in our bar who has ignored such 
distinction and manners of lawyers, we have a 
momentary pang of envy and then we too easily 
slip back into a steady avoidance of his disputa- 
tions. Ask any lawyer and he will tell you he is 
ready for novelty. No group of men show such 
enthusiasm for new foods or haste to inspect the 
new model of a motor car or aeroplane. Indeed, 
we would readily adopt balloon tire soles for our 
shoes. Yet the most ardent patron of the latest 
model would be the first to shy off a progressive 
thought in law-making or formulation of public 
opinion. Most lawyers—of course, there are excep 
tions—complete their mental as well as their physi- 
cal growth when they are twenty-one. We complete 
the framework for the bar in the school of law 
which is regarded as almost unshakeable and then 
we make it promptly secure by being concreted 
against public demands or progressive policy or any 
intellectual concepts from outside our own circle. 
We must not be like the Los Angeles inhabitant 
who, while visiting in Europe recently, at Mount 
Vesuvius, discovered it burning. He asked a 
bystander what was the cause of the fire, and the 
bystander replied that history had taught that 
Vesuvius had been burning for centuries and was 
amazed at the lack of knowledge of the Los Angeles 
citizen. At which the American asked—Why don't 
they put the fire out?—and then followed by saying, 
that if the Los Angeles fire department were there 
it would have it out in two hours. 

The boundaries of a lawyer’s activities must of 
necessity vary in extent with different members of 
the bar. The three or twelve mile limit extends to 
a certain traffic. The lawyer’s interest in public 
matters should have no such boundaries. When- 
ever boundaries are fixed by time-worn-out customs, 
all we have to consider is whether they are bound- 
aries to stay within or something to climb without. 
But alarmists will tell you of the honor and ethics 
of the profession. If becomes a leader in 
thought and action, he must not be treated as a 
Bolshevik in your midst. Do not be alarmed. Could 
anything offer more incentive to your straight think- 


one 
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ing? Lawyers who are most stimulating to you 
are those who most completely disagree with you. 
It is the lawyer interested in public business whose 
company you should keep, whose ideas you should 
ponder, not necessarily that you should be con- 
verted to them or thereby, but that in the light of 
their certainties, you might search out the basis of 


your own convictions. An occasional change in 
one’s convictions will be most invigorating. \We 
dignify ourselves by the name of our beliefs, in- 


herited and acquired traditions and even supersti 
tions, and we need to go over them periodically, 
spurred by some skeptic, to search out the age 
worn from the new and necessary. The only danger 
we have from the progressive is the danger of seeing 
tradition change, and we should not hold the 
progressive responsible for our own bigoted reac- 
tions. If he can make us think of public questions, 
even if labeled as a politician, we should have noth 
ing but gratitude for him. The real danger for most 
of the bar is agreeing with the majority. How well 
it would be for us to find our intellectual tempera 
ture each time before we agreed. Remember that 
the “me, too” man is often likely to have the flavor 
of his local self-interest when he ought to have a 
change where the outlook is more extensive and the 
atmosphere clearer. 

The boys of the farm have seen herds of cattle 
grazing as one. Their heads are pointing in the 
same direction feeding as they move slowly for 
ward. Occasionally one will ignore the rule and 
will feed where he will. Such an animal becomes 
the salvation of the flock in times of emergency 
When wild creatures attack or a storm breaks, he 
becomes the leader for a place of safety. Upon 
the same principle of human action, we should not 
feel distressed because lawyers will have new ways 
and walk with eyes fixed upon a vision of reform 
we will not see. 

Public questions lead along an uncharted way 
most times. The open mind of a true lawyer should 
be adventurous and we must not weary of the way 
Timidity shuts us in behind a high hedge of pre 
vailing opinions, not necessarily the majority 
Merely to accept the gateways makes it increas 
ingly difficult for the brilliant minds of leaders of 
our bar to go through and make more livable con 
ditions. Whenever you see one trying, always re 
member that the most perfect creation is a man 
defenseless against the truth. No prejudice, no 
preconception, no yearning for intellectual or 
spiritual things can save one from the onslaughts of 
reality. We always have followed the precedent 
and tradition so that we have erected definite de 
fenses against progress. We have a horror of the 
ways of politicians and we are deterred from enter 
ing for public consideration our opinions on public 
questions. We decline to be the framers of public 
opinion. We should deplore this, for it means 
stagnation in a nation. We must not continue to 
practice a denial of the enrichment that our lega! 
minds bring to a country. The ideas of laymen or 
business experience are a contribution of refreshing 
thought, but it requires the gift of leadership of 
the bar to turn the effort into fruition of pubiic 
good. 

We train minds of high calibre and our bar is 
full of wonderful helpers—young and old---many 
of whom may bring fruition by gift of leadership 
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which always turns the mob into force for good 
We want our bigots and independents and thinkers 
and every other type of human diversity. The 
tumult of their shouts will not drown out the 
sobriety of the universe. The value and moral of 
attitudes and the success of human expedients are 
still unmeasured. We can gain much by keeping 
the way clear for the bearer of a new idea. He may 
be a bore or a nuisance, but he serves the purpose 
that needs to give assurance that the facts still lie 
open to the great truths for which a world of law 
and public opinion await. While we 
be like other lawyers; to rely upon the same au 
thorities; to follow their judgments; to seek the 
same amusement and to cultivate their outward 
rainment, still when you see a fellow lawyer whe 
differs from all this and uncovers his developed 
theories of law or what ought to be law, you 
should not find yourself concreted by precedents 
and covered by the theories cof life and social con 
duct which forbid a change. If it be good, wel- 
come such theories of life, government and social 
conduct, although they may radically differ 
your own. If you find the lawyer taking a hand in 
public questions, do not dub him as a politician 
Do not feel that his society is uncomfor- 
He is either helping 


may love to 


from 


lawyer. 
table or seriously affects you. 
by his suggestion of a helpful policy or affording 
opportunity of testing the strength of your own 
doctrine. 

Remember always that our profession is com 
posed of individuals of marked energy and political 
ability, and of great accomplishment and material 
productiveness We are capable of striking 
achievement and formulating public opinion along 
the right and useful channels. Where can we turn 
for leaders if not to the bar? We furnish most of 
the men and women, too, for executive and legisla- 
tive positions of trust. The sad commentary of 
inaction where duty rests is the failure somehow 
to realize on the investment the bar has in its gifted 
individuals. We Americans have a passion for 
quantity production of all kinds of fabrication, from 
building automobiles to educating lawyers. And 
quantity production means uniformity on a colossal 
scale. But when it comes to individuals, we must 
not show a fondness for this uniformity in every- 
thing including brains. To serve America we 
should all be conscious of our limitations and 
accept guidance, be that in the form of criticism 
or encouragement, and we should make our leader- 
ship of dependability, both in the practice of law 
and in civic obligation, to be performed in the 
forum of public opinion. The safer balance wheel 
is a frank recognition of the facts and not a flight 
into the heavenly optimism of a high standing posi 
tion at the bar. To find a perfect social and politi- 
cal formula for a true democracy has been the work 
of ages. If we expect to be good citizens and hope 
for better things for our country, civic duty calls 
the lawyer into action. 





A list of the principal book and periodical stores at 
which the Journal is on sale will be found on page 6 of 
this issue. Residents of the cities in which these stores are 
operated should apply to them for extra copies of current 
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Address Delivered by Hon. William D. Guthrie of New York at a Meeting of the New Jersey 
Bar in Memory of the Late Richard V. Lindabury Held at Chancery Chambers, 
Newark, on Nov. 5, 1925 





rLEMEN of the New Jersey Bar: The 
\ssociation of the Bar of the City of New York 
appreciates the privilege accorded by your invi- 
tation to its president of participating with you in this 
professional tribute to the memory of Richard V. Lin- 
dabury The larger significance of your invitation 
seems to us to lie in its just recognition that Linda- 
bury's personality and eminent career were 
national in service and repute, and that members of 
the profession in other states, co-workers with him in 
the field of American jurisprudence, are entitled to 
acclaim his service and fame as a common professional 
heritage and glory. In that broader aspect, the other 
states believe that they are entitled to share with you 
of New Jersey in your sorrow, in your pride and in 
honoring his memory. 

It is especially grateful to me personally to be with 
vou on this occasion, because my acquaintance with 
Lindabury dates back fully forty years, to the time 
when he was still practicing at Elizabeth; and it had 
long since ripened into warm friendship. I had fol- 
lowed with admiration from year to year his constant 
advance in the profession and his wonderful successes 
in so many directions and in so many branches of the 
law. This progress in time made him the undisputed 
leader of your Bar and one of the few eminent and 
undisputed leaders of the American Bar, and he stood 
for many years in professional éminence and public 
recognition and esteem by the side of such great con- 
tempofary lawyers as Carter, Johnson, Choate and 
Root 

The leadership of the Bar in your State is indeed a 
great distinction and a great honor. I conceive that no 
higher eulogy of Lindabury’s leadership could well be 
expressed than to say, what we all recognize to be con- 
spicuously true, that in such leadership and in the con- 
duct of unprecedently large and immensely important 
litigation and affairs, he upheld the high traditions and 
standards of learning, devotion to client, forensic elo- 
quence and professional ethics which had long been 
established and maintained by his predecessors in that 
leadership, and that he carried still higher to every 
State of the Union and abroad the renown of your 
Rar. Those of us who knew and can recall the brilliant 
talents and forensic successes of the leaders who imme- 
diately preceded Lindabury—such able and distin- 
guished lawyers as Barber Gummere, Chancellor Wil- 
liamson, Thomas N. McCarter, Cortlandt Parker 
believe that in ranking the leader we mourn today as 
the peer of these great lawyers—and he surpassed them 
in actual achievements and national prestige—we are 
awarding to him a very high and deserved measure of 
praise and applying to him the criterion by which he 
most wished to be tested and 


great 


would himself have 
judged 

; I shall not attempt to review the professional ca- 
reer of Richard V. Lindabury, or to chronicle his 
incomparable professional achievements. Such a review 
1925 
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can be more fittingly made by those who were for years 
in daily contact with him and enjoyed a closer and more 
constant intimacy than | had the privilege of enjoying 
Moreover, you of New Jersey are entitled to a satis- 
faction and pride quite your own in his splendid talents, 
his unique and professional services and triumphs, his 
national fame, his unblemished honor. You, better 
than others, are able to record his extraordinary ability, 
his learning in all branches of the law, his amazing 
versatility, his wisdom and resourcefulness in counsel, 
his acute discrimination, his quick perception of the 
controlling points in a case, his intuitive understanding 
of human nature, his remarkable power of effective 
presentation and of crystallizing general truths in terse 
phrases, his elevation of view and far-sightedness as to 
the application and effect of particular rules, his perfect 
loyalty to clients and friends, and his dauntless courage. 
The portrayal of all these attractive phases of a great 
personality and famous lawyer, of an exceptionally fine 
and pure character, and of a most lovable man, | must 
regrettably leave to others, or reserve for some future 
occasion. 

But I would like, with your kind indulgence, to 
add my testimony in reply to the regret, which has 
found expression in various forms and in many quar- 
ters, that Lindabury’s great talents had not been 
emploved in the public service instead of being confined. 
in sch an engrossine degree, to the affairs and interests 
of private clients. This is an aspect of his life’s work 
which I am sure he often ponde.ed in reflecting upon 
his activities and in determining for himself where 
duty called and where he could render the greater 
service. We shall, | am profoundly convinced, over- 
look what was very deeply rooted in him and very 
close to his heart, if not, in truth, the main impulse 
of his life, if we do not appreciate and recognize the 
constant sense of duty and the high spirit of unselfish 
service that animated him—service to the law, to the 
State, to the profession, to his clients, to his family, to 
his friends—in all of which he was faithful and loyal 
and never found wanting, and which controlled his life 
on all of its manifold sides. 

Lindabury was repeatedly urged to accept public 
office as the appropriate reward and fitting crown of 
his professional career and as due to his reputation, 
but he declined public honors in order that he might 
continue in private practice. He did so appreciating 
that the highest prestige and the lasting fame and glory 
of an American lawyer had always come from service 
in public office, and that this had been invariably so 
from the foundation of our governments, national and 
state. He recalled such striking examples in the past 
as Alexander Hamilton, Rufus Choate, Daniel Web- 
ster, William M. Evarts and others, and the great 
prestige and service of our judges; and he realized 
that whilst service in public office was known to and 
acclaimed by all classes, the service rendered to pri- 
vate clients was within the knowledge of only a lim- 
ited circle even of the profession and generally left 
but an ephemeral memory. But he declined public 
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office because of a profound conviction that the sery 
ice he was constantly being called upon to render to 
clients was of the highest value to the State and Nation 
and in sound analysis and enduring 
than any service that he could render in public office, 
and because also of a high sense of duty and loyalty 
to his clients. He knew that he was constantly aiding 
the courts to establish sound principles of right and 
justice, and that in maintaining and defending the 
interests of private clients he was helping to formulate 
and perpetuate those principles for the future and the 
benefit of all. He conceived that in no other occupa 
tion to which he could devote his energies was there 
a broader and more fruitful field, a nobler intellectual 
pursuit, a higher moral standard than that which en 
gaged and inspired him in private practice. But above 
all he realized that he being called upon almost 
daily to aid in the clarification and solution of the 
great questions, legal and constitutional, which during 
the past thirty years were being constantly and increas 
ingly evolved from immense combinations and unparal 
leled developments in the life of our times, 
upon which he realized that the future progress of our 
country, if not our civilization, would in greatest 
measure depend. He believed that the solution of these 
stupendous economic problems in consonance with the 
spirit of sound constitutional and legal principles chal 
lenged the highest powers of man’s intellect and the 
noblest qualities of the human heart. Hence, he pre 
ferred to remain in private practice even though such 
practice would inevitably more or less obscure or eclipse 
his own personal fame and prestig« \nd, hence, he 
dedicated himself and all that was in him of talent and 
enthusiasm and strength towards making strong and 
living and to perpetuating in the courts and in business 
practice the fundamental principles of our legal and 
constitutional systems in which he so profoundly be 
lieved and which were his paramount interest 
\ccording to his exceptionally high standard of 
duty and service Lindabury, as we surely must recog 
nize, was clearly right, for in his field of activities he 
rendered extraordinary which were truly 
worth while being worthily done and which, it is no 


and in many aspects 


necessary 


more 


was 


economic 


services, 


exaggeration to assert, equaled 
surpassed any service he could have rendered in public 
office 

No task would be instructive 
than that of chronicling and reviewing the immense 
and world-wide which Lindabury 
counseled and in many aspects inspired during the past 
thirty years, and of comparing his work in substance 
and value and fruitage with that of great American 
lawyers who were also statesmen. I shall take but 
one example to point the thought that is in my mind, 
that of Hamilton, the greatest lawver of his day, whose 
immortal fame rests so greatly upon his public service 
as Secretary of the Treasury of the United States 
under President Washington. Yet the economic, legal, 
constitutional and governmental problems Hamilton 
solved or helped to solve were much less complex, less 
difficult, less comprehensive and far-reaching than 
those Lindabury was called upon to deal with and to 
solve. He from time to time advised 
and directed the policy of corporations whose annual 
revenues were many ti the total of the annual re 
ceipts and expenditures of our national government 
during Hamilton’s service as Secretary of the Treas 
ury. It may be interesting to note also that for many 
years Lindabury constant adviser of several 
corporations each having assets exceeding in value the 
total value of all the real and personal property in the 


more attractive or 


business interests 


repre sented, 


mes 


was the 






Hamilton took office As matter 
\merican lawyer ever represented 


invest 


United States when 
of fact, no other 
and counseled so large an aggregate of capital 
ment as Lindabury represented and counseled 
Lindabury’s most enduring monument, however, 
will be found in the law reports. In the long future, 
generation after generation of lawyers study the 
cases in the trial and argument of which he partic! 
pated, and therein trace the origin, the vivifying spirit, 


will 


the development and the sound application of vital 
principles of private, public and constitutional law. If 
some competent scholar would take the time and trou 


ble to prepare a digest of the innumerable cases Linda 


bury conducted and argued, the result would be aston 
ishing to many Lindabury would there be found 


dealing with every branch of jurisprudence, civil, crim 
inal and constitutional. In truth, during the past forty 
years, no lawyer contributed more than he to the for 
mulation of the great body of corporation law which 


you have to-day in the State of New Jers« | venture 


to predict that many decades hence your and our su 
cessors will be delving in the reports of and seeking 
guidance and inspiration from cases that he argued 


Phere is very little literature that is more enduring than 
the law reports, recording the steps in the constant de 


velopment and progress of the science of jurispru 
dence. Are we not ourselves daily studying opinions 
Oot our courts written a century or more ag 

I mention these facts, although cursorily, because 


| would like to bring forward for future reflections the 
consideration that | am convinced controlled Linda 
bury, namely, that in real to the 
interests of State and Nation and to the s 
sound development of the legal and constitutional prin 
ciples of our jurisprudence, private and public, he 
contributed more of enduring value in his private prac 
tice then he could have done if, seeking fame and per 
sonal reputation, he had withdrawn from that practice 
and accepted public office 

We have come together on this memorable occa 
sion to honor the memory of your late leader, Richard 
\V. Lindabury, but we are doing more than honor the 
lawyer, the public spirited and unselfish citizen, the 
man and the friend. We honor the law to 
dedicated his splendid talents. We honor the 


service pe rmanent 


ientific and 


W hich he 
rreat and 


all-pervading science of human justice to which he 
devoted his life’s work and which was ever his su 
preme concern. We honor the noble profession to 


which he belonged. We acclaim our ow1 
of the high standards of which his life furnishes a 
resplendent example, and which we would wish our 
selves and those who follow us to emulate And we 
hope and pray that the light of this fine example of 
a great lawyer, inseparably united to the development 
of our jurisprudence, will burn on through many gen 
erations, to guide the footsteps, to the et 
forts and stimulate the ambition, to inspire belief in 
and observance of ideals, to fortify the courage and 
the spirit of duty of those who follow | 


appreciation 


] 


encourage 


and enable 


which t 


them to discharge the high service he profession 


renders to organized society and which is so necessary 
for human progress and for the preservation of civil 


liberty and political justice 


Co-operation of Press and Bar 


Chairman Charles E. Hughes of the Conference 
of Bar Association delegates, has appointed the fol- 
lowing committee on Co-operation Press and 
Bar: Julius Henry Cohen, chairman; Guy A 
Thompson, Edgar B. To!man, Hugh Henry Brown, 


Charles A 


Boston 
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Compulsory Insurance of Automobiles 





By J. P. CHAMBERLAIN 


irvia / f ( 


Hi: loss of life and limb on the highways from 
Tm operation of motor vehicles has been much in 
the public mind. Legislative efforts to lessen it 
have been noticeable. They have taken the form of 
direct action against reckless or unskilled drivers by 
extension of the principle of examination of all persons 
before permitting drivers’ a remedy appar- 
ently not effective in practice, and by requiring or per- 
mitting revocation or suspension of permits, notably 
where drivers have been arrested as intoxicated or for 
recklessness. In many cases the statute attaches as 

onviction the loss of the license and 
ssly prohibits such persons driving for 
sometimes permanently. More 
severe sentences, notably jail sentences without the al- 
ternative of s another remedy much in favor.* 
Not only have the legislatures been active in pun- 


licenses, 


a consequence 
frequently ¢ 
a specified peri 


ishing reckle ving and in taking measures to ex- 
clude reckl rivers from the road; they have also 
ith the serious problem of vicarious 
he misdeeds of negligent drivers. The 
pplies the remedy of a suit for damages 
for negligence and it makes the master responsible for 
the negligence of his servants. Some legislatures have 

f vicarious liability to make every 
vehicle liable for the injury caused by 
iny person operating it. The common 

ed with providing a remedy. It is 
left to the injured person to have the good luck to be 
run over by a motorist who is able to pay his judg- 
ment. The legislatures have been taking advantage of 
the comparatively modern institution of insurance to 
make it certain that the remedy will be an actual pay- 
ment of ; and not a mere right of action. One 
method of this has been the compulsory insertion 
in contracts liability insurance of the clause grant- 
ing a direct against the insurance company to the 
injured person in case the insured cannot pay.’ An- 
other is the requirement that motor vehicles operated 
as common carriers, even taxicabs, have bonds or in- 
which provide for payment by the in- 
surer to perss injured by them. 

Massachusetts in 1925 by Chapter 346 has brought 
together and extended these methods of guaranteeing 
money rect and has combined with them a very 
interesting indirect system for keeping incompetent 
and reckless drivers off the roads. The act was passed 
as the consequence of a report made by a legislative 
committee showing a heavy list of injuries happening 
he probability that a large number of per- 


been coping 
atonement 
common law 


extended this rule 
owner of an 
his vehicle t 
law again is 


lamage 


surance poli 


annually and t 





1. Califorr Chapter 236. Laws New York Chapter 360, 
—_ In i9 les a South Dakota, Chapter 224; Maine 
Chapter 211 T e Chapter 117; New Hampshire Chapter 51. 

3 See statutes ted al ea Massachusetts Chaper 297 

4 See Automobiles and Vicarious Liability, American Bar Asso- 

ia Jour November, 1924 
5. See Insurance for the Benefit of Third Persons Under Statute, 


jon Journal for February, 1925 a 
6. In 1925, Vermont No. 72, Maine Chapter 167, and Utah Chap- 





momattee on Noteworthy Changes in Statute Law 


sons causing the accidents are themselves financially 
irresponsible, so that the burden fell not upon the tort- 
feasor but upon the injured person. ‘The act is entitled 
“An Act requiring owners of certain motor vehicles 
and trailers to furnish security for their civil liability 
on account of personal injuries caused by their motor 
vehicles and trailers.” It requires an applicant for 
registration of any motor vehicle except those owned 
by the public or by corporations subject to the Depart- 
ment of Public Utilities, to furnish with his application 
for registration a certificate that he has either an in- 
surance policy or a surety bond covering judgments 
against him or against any person responsible for the 
operation of his motor vehicle or trailer with his ex- 
press or implied. consent. As an alternative he may 
present a certificate of the Motor Vehicle Division that 
he has deposited with it cash or securities which it is 
authorized to use for the satisfaction of judgments 
under the same conditions. The bond or policy must 
run for the whole period for which registration is to be 
granted. 

Thus while not liable to suit for the tort of another 
the owner is made ultimately responsible for the pay 
ment of the damages caused by such a tort of one driv 
ing his car. The act is an interesting adaptation of 
tlte principle of vicarious liability to the social ma- 
chinery of the Twentieth Century. It in effect appears 
to be based on the same principle as Chapter 534 of the 
Laws of New York of 1924, which made the owner 
liable for an accident happening as the result of negli- 
gent operation of his car by any person with his con- 
sent, but instead of using the judicial machinery and 
giving the injured person a right to sue the owner, it 
adopts the device of insurance enforced by the admin 
istration so.as to compel him to provide the means ol 
meeting any judgment that may be recovered against 
another person operating his car, although no action can 
be brought against him. Responsibility of the owner 
of the automobile for any injury caused by it is in fact 
established apparently without giving him a right to be 
heard in the defense of the suit and the device of com- 
pulsory insurance which has become so generally estab- 
lished in respect to public utility vehicles is extended to 
provide a fund which will assure payment of the in 
jured person. 

Compulsory insurance, however, involves some 
degree of control over the agencies which will write the 
insurance. Clearly the great bulk of automobile own- 
ers will not offer deposits, but contracts with insurance 
or surety companies, and the legislature has not given 
the companies carte blanche. It requires the approval 
by the Commissioner of Insurance of the forms of the 
contracts before they can be issued and prescribes cer- 
tain conditions to guarantee that the policy shall protect 
the rights of the injured person urder the act, notably 
to prevent secret cancellation. The Commissioner also 
approves classifications of risks and schedules of pre- 
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mium charges, thus guarding automobilists against 
undue charges. Review in the Supreme Judicial Court 
of the action of the Commissioner may be had. 

Companies who undertake this business have not 

only the privilege of writing it; they have a duty to 
write it. The legislature not only protects the auto- 
mobile owner in respect to the conditions of his con- 
tract and the premiums, it also prevents unfair dis- 
crimination against him as a risk and sets up an inter- 
esting kind of administrative court. To decide 
between the applicant for insurance and the company 
whether the action of the company in refusing to grant 
a policy or in cancelling a policy is reasonable, a board 
of appeal composed of the Commissioner of Insurance, 
the Registrar of Motor Vehicles and an Assistant At- 
torney General or of representatives of the first two 
passes on complaints by an owner that the company 
has either cancelled his contract or has refused to 
issue one. The Board makes a finding after a hearing 
as to whether the act of the company is “proper and 
reasonable and whether the complainant is a proper 
risk.” They are given full power to compel testimony 
and to administer oaths. From their decision an appeal 
to the superior court is allowed, whose decision, after 
a summary hearing, sitting as a court of equity, is final. 
If the company refuses to comply, its license shall be 
suspended in case of a foreign company, and a do- 
mestic company may be enjoined by the Supreme 
Judicial Court from further transaction of its business 
till it complies with the decree. While the company 
cannot be compelled to accept a particular risk the 
consequences of its refusal are sufficiently drastic to 
practically give the board, subject to appeal to the 
court, the power to accomplish the result. 

Thus an indirect means of securing safety on the 
highways from reckless drivers is provided. The com- 
pany and then the board must decide whether or not 
the applicant is a proper risk and it is probable that 
as in experience rating, the record of the driver in 
respect to accidents, even with no criminal implication, 
would be fairly taken into consideration. If he cannot 
insure, he cannot get a license unless he makes the re- 
quired deposit. Furthermore, the company cannot be 
compelled to assume risks out of proportion to its re- 
sources and it is in the power of the board apparently 
to determine when a particular company has taken its 
fair share of a particular class of risks. Massachusetts 
has made an important contribution to the increasing 
list of non-judicial bodies passing on questions of right 
as between individuals. The commissions administer 
ing compensation acts, and in many instances the Inter- 
state Commerce Commission and Federal Trade Com- 
mission are other examples of this very interesting and 
important tendency to turn to other means than courts 
of law to settle disputes between individuals in special 
cases. 

Since the requirement of security applies only to 
persons who register their cars in Massachusetts, it 
does not affect foreign cars during the period in which 
they may be operated in the state without a Massa- 
chusetts license. On the other hand, it applies to Massa- 
chusetts cars while in Massachusetts, regardless of 
whether they are engaged in interstate or foreign com- 
merce, and will therefore have to run the gauntlet of 
the Supreme Court on the point of whether this is a 
reasonable or unreasonable regulation of such com- 
merce. 

The act contains so many constitutional questions 
and involves such weighty immediate consequences to 


as 
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individuals, insurance and surety companies that here 
if ever the advisory opinion would be justified. Fur- 
thermore, the great danger of an advisory opinion, that 
the court would not have a sufficient statement of fact 
to guide its decision, was lessened by the report of the 
legislative committee. The proposed bill, backed by 
the report, was submitted to the court under the Massa 
chusetts procedure and in an exhaustive opinion in 
\pril, 1925, the act was held constitutional as to mtor 
ists as a reasonable requirement of the granting of a 
The court dwelt on the great uncompensated 
“innocent 


license. 
damage now caused by motor vehicles to 
travelers upon the public ways” and also upon the fact 
that the motor vehicle is itself a “dangerous instrument 
ality.” “Legal liability without financial responsibility,” 
says the court, “is a barren right to one who sustains 
injury by the wrongful act of another.” The court 
believes that the act may apply to interstate commerce 
on the same terms as to domestic travelers in the 
absence of national legislation and it does not believe 
that the regulation of the business of insurance goes 
beyond the police power of the legislature. Only insur- 
ance or surety corporations are affected, and the legis 
lature may reasonably prevent “unwarranted discrimi 
nation” against individuals whom it has made prac- 
tically dependent on such corporations for the right to 
use a motor car. 

The act expressly authorized a referendum but the 
required number of signatures was not secured so it 
will go into effect in 1927. 

The Connecticut legislature by Chapter 183 has 
taken a different approach but has combined the ideas 
of responsibility of the owner and of guarantee of pay 
ment of damages, in a noteworthy statute. If any per- 
son by operation of a car has injured or killed another, 
or has damaged property to the extent of $100, the 
registration of the car is withdrawn unless he or the 
owner of the car proves “financial responsibility” to 
satisfy any claim up to $10,000 for damages to a person, 
up to $1,000 for damage to property. This proof may 
be made either by a policy of insurance or a surety bond 
or a deposit of money or collateral with the state 
treasurer. Not only is the registration of the vehicle 
doing the injury suspended, but no registration may be 
issued for any car to the person who did the injury or 
to the owner, nor may either of them have a driver's 
license, until the security is provided. 

The surety thus furnished becomes henceforth a 
guarantee for the payment of any damage caused by 
any motor owned by such person, and the act expressly 
provides that further evidence of “financial responsi 
bility” may be called for by the commissioner. The re- 
sult of the act appears to be that after one accident has 
happened to a car or to a person while driving it, the 
security must be supplied before it is determined 
whether there was negligence and consequent legal 
liability, by both driver and owner if they are different 
persons subject to the administrative punishment of 
losing both drivers’ licenses and the right to have a 
car registered. The bond is cancelled, the securities 
or policy returned three years after the deposit if the 
depositor has not, in the meantime, violated any pro 
vision of the motor laws and if no right of action or 
judgment arising out of the operation of a motor 
vehicle is outstanding against him. 

These two laws throw a new light on the interest- 
ing problem of compensation for automobile accidents, 
the subject of an article in the JourNnat for November, 
1925, by Judge Marx 
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By L. C. 


Congress which very definitely mark 
e public attitude toward those who are 
titutions for violating the laws of the 


N the last iarter of a century two statutes have 
been passe 


a change in th 


confined in 


United States Both of these laws, of course, affect 
l‘ederal prisoners only, but they show a national recog- 
nition of the fact that many of the men who are incar- 
cerated in prisons, if not criminally inclined, can be 
reclaimed as useful members of society. The most im 


portant statute, and the one with which this article deals, 
is the Federal Parole Law, which was approved June 
25, 1910 (36 Stat. 819). The other law has a co- 
ordinate function with the parole law, although it came 
first. It is Federal Good Time Law, which was 
approved June 21, 1902, and amended April 27, 1906 
397 ; 34 Stat. 149) and provides for a deduc- 
iximum sentence of a given number of 
h for good behavior during incarcer- 


(32 Stat 


tion from the 
days eat h 
ation 
\lthoug! the parole law was approved June 25 
1910, the fi prisoner was not released thereunder 
until November 26, 1910. The law has now been in 
period of fifteen years. During that 


operation fot! 
tely 29,000 cases have been considered, 


time appr Xin 


and nearly 6,900 have actually been released on parole 
It is encouraging to know that of this number, only 
about five per cent have violated the conditions of 
parole and been returned to the institution.’ 

It has cost the Government approximately $138,000 


operation for 15 years, but when it 
hat the per capita cost of maintaining 
ners in Federal penitentiaries is approxi 


to keep this 
is considered 


these same pt 


mately 75 cents per day, and in other institutions about 
60 cents, it readily seen that the system not only 
is self-supporting, but is actually a saving to the 


(,overnment 

The Federal 
Parole in each institution in which Federal prisoners 
are incarcerated, which Board shall consist of the 
Prisons in the Department of Justice, 


parole law provides for a Board of 


Superintendent 


the warden of the institution, and the prison physician. 
In cases ners confined in institutions other than 
he Federal penitentiaries, the Attorney General is di- 
rected to designate the officers of the prison who are, 
to sit on the ird with the Superintendent of Prisons. 

\ll Federal prisoners convicted for a definite term 


or terms of over one year whose prison record has been 
good, are eligible for consideration by the Board for 
release on parole upon the expiration of one-third of 
their total term or terms. During the first two years of 
operation, the law was construed to mean that no 


life term prisoner was eligible for consideration for 
parole \s there were nearly two hundred of such 
prisoners then in confinement. the Attorney General, 
in his annual report to Congress, recommended that the 
law be amended so as to include such prisoners, and on 
January 23. 1913, an amendment was approved which 
provides that any prisoner sentenced “for a definite 
term or ter! f over one year, or for the term of his 
natural life se record of conduct shows that he has 

fr e An Report of the Attorney 





THE FEDERAL PAROLE LAW 





WHITE 


Superintendent of Federal Prisons 


observed the rules of such institution, and who, if sen 
tenced for a definite term, has served one-third of the 
total of such term or terms for which he was sentenced, 
or, if sentenced for the term of his natural life, has 
served not less than fifteen years, may be released on 
parole” under the terms provided. : 

The Board, under the law, establishes its own rules 
and regulations governing procedure, subject, of course, 
to the approval of the Attorney General. The only 
facts which the Act specifically directs shall be consid- 
ered in cases coming before the Board are, (1) whether 
such applicant is likely to live and remain at liberty 
without violating the law, and (2) if such release will 
be compatible with the welfare of society. All other 
rules governing the condition of parole are left to the 
discretion of the Board and are promulgated in the rules 
laid down by them concerning their action and the con- 
ditions under which prisoners are released. The law 
does state, however, that a prisoner, while on parole, 
remains in the legal custody of the warden until the ex 
piration of the sentence imposed upon him, minus such 
good time as he may have earned during his incarcer- 
ation. In computing the date on which a prisoner is 
eligible for parole, however, the maximum sentence, 
regardless of the good time earned, is taken as the basis 
for the one-third required to be served before a prisoner 
is eligible for parole. No parole may become effective, 
finally, until the recommendation of the Board has been 
approved by the Attorney General of the United States. 

If at any time during the period of his parole term, 
information is received from a reliable source that a 
prisoner has violated the terms and conditions of his 
release, the Warden of the institution is authorized and 
directed to issue a warrant to any officer of the peni- 
tentiary or any Federal officer authorized to serve crim- 
inal process within the United States, and these officers 
are authorized and directed to take the prisoner into 
custody and return him to the prison to serve the re- 
mainder of his term as originally imposed. At the 
next meeting of the Board after the issuance of such a 
warrant. the prisoner is again brought before the Board 
for a hearing. In such cases the Board is authorized, 
in its discretion, (1) to revoke the order and terminate 
the parole, or (2) modify its terms and conditions. The 
rules promulgated by the Board for their guidance state 
that the Board may, (1) require the prisoner to serve 
the remainder of his term with good time allowance ; 
(2) it may reparole him; or (3) it may revoke the 
parole entirely, which condition also carries with it the 
loss of the earned good time of the prisoner 

Each Board of Parole is authorized to appoint a 
parole officer for the penitentiary over which it has 
jurisdiction Under the direction and subject to the 
control of the Board, these officers are directed to aid 
the paroled prisoners in securing employment and to 
visit and exercise supervision over them while on 
parole In addition to these parole officers, the super- 
vision of paroled prisoners also devolves upon the 
United States marshals when the Board deems that 
necessary. 

lederal prisoners confined to institutions outside 
the penitentiary class, such as reformatories and indus- 















trial schools, are eligible for parole under slightly differ- 
ent conditions. Section 9 of the Act specifically states 
that prisoners in these institutions shall be eligible for 
parole under the laws and rules of the State under 
whose jurisdiction such institution falls. But, all these 
paroles must also be approved by the Attorney General 
of the United States. In cases of prisoners confined 
in institutions outside of their home State, supervision 
devolves upon the marshal for that district and not on 
the parole officers of the institution. 

Even after the actual approval of the Act it took 
some time to formulate the rules of conduct for the 
Boards, and the conditions upon which prisoners were 
to be released. But a uniform code was finally decided 
upon for each institution, the only variance being in 
the date upon which the Boards were to meet. 

It was decided that the Board should sit regularly 
three times a year at each penitentiary, but that special 
meetings could be called at any time it was deemed 
necessary by the President of the Board, the regular 
meetings to be held at the Atlanta Penitentiary on the 
Sth of January, May and September respectively; at 
Leavenworth Penitentiary on the 12th day of January, 
May and September respectively; and at McNeil 
Island Penitentiary on the 22nd of the same months. 

The Superintendent of Prisons in the Department 

of Justice acts as the ex-officio President of each of the 
Boards of Parole and presides at all meetings of the 
Joard. In his absence the Warden of the institution 
presides. An affirmative vote of two members of the 
Board is necessary to authorize any action by the Board 
as a whole. 

Applications for parole are made in writing upon 
blanks provided for that purpose by the Board. No 
applicant is considered unless the prison records show 
that he has been continuously in the first, or highest, 
grade for at least 6 months immediately preceding the 
date of the application. In cases of short-term prison- 
ers who are eligible for parole before the expiration of 
the 6 months’ imprisonment required, they must have 
been continuously in the first, or highest, grade from the 
date of their admission to the prison. 

One of the most important rules of the Board is 
that after an applicant has once been denied by the 
Board, his case cannot again be considered, nor can a 
new application be submitted, except upon the presenta- 
tion of such new and material evidence as the Board 
may deem sufficient to warrant them in reopening the 
case. When two applications for parole from the same 
prisoner have been considered and rejected, the Board 
is not authorized again to consider an application from 
that prisoner. 

However, any evidence tending to sustain or dis- 
prove the grounds upon which an application for parole 
is based will be received and considered in connection 
with the application, and all persons have the right and 
are requested to communicate to the Board any ma- 
terial information which may be of value in determining 
the merits of an application. But no attorney is per- 


mitted to appear before the Board in behalf of any ap- 
plicant, nor are any oral arguments permitted. Any 
matters pertaining to any application must be submitted 
in writing and filed with the President of the Board. 
Before a prisoner can be released on parole, satis- 
factory evidence must be furnished to the Board that 
he will engage in some respectable business for himself, 
or arrangements made, or assurance given they will be 
made, for the reputable and steady employment of the 
prisoner. Some responsible person must agree to act as 
his first friend or adviser, and this adviser must guar- 
antee to employ the prisoner or use his best efforts to 
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secure suitable employment for him. These first friends 
or advisers are investigated and must be certified to by 
has never 


some person satisfactory to the Board. It 
act in the 


been considered permissible for relatives to 


capacity of first friends or advisers for paroled pris- 
oners. 

In addition to securing employment for their 
charges, these first friends are required to report to 


the Board once a month concerning the conduct of the 
prisoner during that month. They must tell where he 
is employed, how much he is earning, and any lapses 
from the conditions of his parole. They must 
agree to certify to the correctness of any personal 
reports made by the prisoner while on parole. 

If it appears that a prisoner is wanted for another 
offense, for violation of parole or for deportation under 
any Federal, State or Territorial law, the Board does 
passes it without 
understood. 


also 


not consider his case, but simply 
prejudice. The reason for this is 
[f a prisoner who is wanted on another charge is re- 
leased on parole, he will immediately be into 
custody by the other officials and thus removed from 
the custody of the warden of the institution from which 
he is paroled and in whose custody the law specifically 
states he shall remain while on parole 

Upon release, each prisoner is furnished with a 
certificate of parole, issued under the seal of the Presi- 
dent of the Board and approved by the Attorney Gen- 
eral of the United States, which certificate is evidence 
of his legal right to be at large before the actual ex- 
piration of his This certificate contains a 
plain statement of the conditions under which parole 
is granted and an acknowledgment signed by the 
prisoner that he understands and accepts these condi- 
The limits of parole 


easily 


taken 


sentence. 


tions as precedent to his release. 
are also fixed, and he is not permitted to go beyond them 
unless he applies for and receives written permission 
from the President of the Board, otherwise he will be 
considered a fugitive from justice and will be treated 
accordingly. 

If for any reason a prisoner fails to maintain a good 
conduct record between the time he is recommended 
for parole by the Board and the date of his release 
thereunder, the Board may, in its discretion, revoke or 
modify such parole, notwithstanding the fact that the 
recommendation has been approved by the Attorney 
General. 

A prisoner must agree that while on parole he will 
not frequent saloons or other places where intoxicat- 
ing liquor or beverages are sold or furnished, and that 
he will not drink intoxicating beverages of any kind, or 
associate with persons of bad reputation. In other 
words, he must agree to conduct himself in a respect- 
able, law-abiding manner. 

The Federal parole law has satisfactorily demon- 
strated the wisdom of having a parole system in penal 
institutions, and the forward-looking nature of such 
laws. While several systems of parole different from 
that of the Federal Government are employed in the 
various state. institutions, the general purpose under- 
lying all of them is practically the same. When a man 
commits a crime, he should be punished to correspond 
with the degree and measure of his crime; but in the 
lives of many men parole is a psychological incentive 
to reform. Under the Federal law, a man released on 
parole to the custody of a reliable first friend or adviser 
for the remaining two-thirds of his term must neces- 
sarily live a law-abiding life for that time or be returned 
to the institution. This is a safeguard against the bad 
company which probably aggravated his downfall, and 
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by the time he has accustomed himself to society once 
nditions of parole, he has been re- 
an extent that he has little desire to 
return to a lif rime. He has proven to himself that 
he can live honorably and observe the requirements of 
without much difficulty, and he 
to continue in 


| 


more under 
habilitated to 


respe ctable society 


therefore has nfidence in his ability 
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that course. Parole serves, through its very psycho- 
logical effect, to break down the embittered and rebel- 
lious nature a prisoner often adopts toward society 
upon his release after incarceration for the full length 
of his sentence, and the public adopts a much more 
tolerant attitude toward the paroled man than the man 
who has served his full sentence. 


THE JUDICIARY COMMITTEE OF THE HOUSE OF 
REPRESENTATIVES 


By GuILrorp S. JAMESON 
Of the District of Columbia Bar; Clerk Judicary Committee 


813, (1st Session, 13th Congress) 





ckson, a Representative from the 
State rginia, made a motion to amend 
the standing Rules of the House of Representatives 
by adding thereto the following 
An add | standing committee shall be appointed 
at the commer ent of each sessior Viz 
A ¢ Judi ) consist of seven 
member 
It shall be the duty of the said Committee on the 
Judiciary to take into consideration all such petitions and 
matters or things touching judicial proceedings as shall be 
presented t come in question, and be referred to 


them by the | se, and to report their opinion thereup- 
on, together with such relative thereto, as 


propositions 
to them shall expedient.’ 


This was the first effort to establish a separate 
Committee Congress “to take into consideration 
all such petitions and matters or things touching 
judicial procedure The Resolution was ordered 
to lie on the table, and on the 3rd of June Mr. Jack- 
son moved for its consideration. In asking for the 
adoption he Resolution he stated that he was 
moved to do so “from the consideration that our 
laws are in many instances defective and it is of 
the utmost importance that they be amended.” 

He called to the attention of the House two 
defects which he recollected demonstrating the 


f #hy 


the creation of this Committee. In 


necessity 
one case, Congress had provided for the collection 


of penalties for the infraction of the internal reve- 
nue laws tl igh the State courts. A suit was 
brought in an inferior court Virginia, but lost 
on appeal on the ground that it was not in the 
power of Congress to confer jurisdiction on a State 
court. A similar decision was rendered where the 


accused of violating the postal laws 
t was made to prosecute him in the 


defendant ’ 
and an attem} 


State courts.? To meet these situations by consider- 
ing the legal problems of the young Republic and 


ndments where there appeared to be 
a miscarriage justice because of some legal de- 
ficiency the statute was, therefore, the. prime 
purpose which actuated the forefathers in the estab- 
lishment his Committee. 

Sugge x further the necessity for the Com 
mittee, Mr. Jackson stated that it should consider 
the various applications for the organization of new 
Federal Courts and location, and that the 


suggesting 


their 


1. Annals, 18th Congress, p. 12 
3. Annals of 


ngress, | 
ngress, Part 1, p. 131 





Committee should have jurisdiction over the 
powers of these courts, pointing out the advantage 
of having one Committee consider all of these mat 
ters, thus securing uniformity of decision. 

The Resolution was adopted without further 
debate and without a division vote. 

In the next session of the 13th Congress, 
namely, on December 7, 1813, Congress, pursuant 
to the new rule, established its first Judiciary Com- 
mittee. It will be interesting to recall some of the 
great lawyers who have presided over its sessions 
The first Chairman was Charles Jared Ingersoll, a 
Representative from Pennsylvania, and a Phila- 
delphia lawyer, who served but one term at the 
expiration of which ne was appointed United 
States District Attorney for Pennsylvania. Serv- 
ing with him on the Committee were: Hugh Nel- 
son, of Virginia; Timothy Pitkin, of Connecticut ; 
Richard Stockton, of New Jersey; Israel Pickens, 
of North Carolina; Thomas Montgomery, of Ken- 
tucky; and Thomas Oakley, of New York. In the 
16th and 17th Congress, John Sergeant the great 
Philadelphia lawyer, who had a distinguished career 
of fifty years in active practice at the bar, was 
made Chairman. Succeeding him in the 18th and 
19th Congress was Daniel Webster. In the 21st 
Congress James Buchanan was made Chairman. In 
the 23rd Congress the Committee was increased 
from seven to nine members, and Franklin Pierce, 
another Member of Congress destined to be Presi- 
dent of the United States, was made a member of 
the Committee. In the 26th Congress, John 
Sergeant, who had returned to Congress after being 
defeated as the Whig candidate for Vice-President 
in 1832, was again chosen Chairman of the Com- 
mittee. In the 29th Congress, William Wilkins of 
Pennsylvania, afterwards Secretary of War under 
President Tyler, was made Chairman. Coming 
down to the 42nd Congress in 1871, Benjamin F. 
jutler, one of the greatest cross-examiners the 
American bar has produced, was made a member of 
the Committee, and in the succeeding Congress he 
was made Chairman. 

In the 42nd Congress Thomas B. Reed of 
Maine, and in the 49th Congress John Randolph 
Tucker of Virginia, were respectively chosen to 
preside over this Committee. 

The membership likewise reveals a high stand- 
ard of legal ability. Thaddeus Stevens, William P. 
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Frye, William McKinley, Jr., William P. Hepburn, 
and James S. Sherman are some of the names which 
adorn the list. 

Jurisdiction 

Since its establishment in 1813, the Committee 
has had a continuous existence, and its membership 
and jurisdiction have been increased as the powers 
and responsibilities of Congress became 
with the growth of the country. The Rule defining 
its jurisdiction today, grants to it in broad language, 
all subjects relating to “all judicial proceedings, 
civil and criminal law.”* 

Under this Rule, Congress refers to the Com- 
mittee all charges against judges of the United 
States Courts; legislation relating to the jurisdic 
tion, procedure and fees of Federal Courts; for the 
creation of additional judicial districts, appointment 
of additional judges, the location and terms of the 
Federal Courts; legislation relating to the service 
of the Department of Justice; to the courts of the 
District of Columbia, Alaska and the territories ; to 
crimes, penalties and extradition; to Federal peni 
tentiaries; the relation of the courts to labor and 
corporations; matters relating to trusts and cor 
porations; claims of States against the United 
States; general legislation relating to international 
and other claims; legislation relating to the office of 
President; to the flag, holidays, and celebrations; 
all bankruptcy legislation; removal of political dis- 
abilities, prohibition and its enforcement; mutiny 
and wilful destruction of vessels; counterfeiting ; 
settlement of State and Territorial boundary lines; 
meeting of Congress and attendance of Members 
and their acceptance of incompatible offices; as a 
general rule all resolutions proposing amendments 
to the Constitution of the United States, and bills 
proposing to grant charters of incorporation by the 
United States. And in keeping with the purposes 
in the view of our early statesmen, the Committee 
makes reports on important questions of law re 
lating to subjects naturally within the jurisdiction 
of other Committees 


greater 


Procedure 


Evety bill of major importance must stand two 
tests while in the hands of the Committee. First, 
a hearing will be had where che proponents and the 
opponents of the measure are given full oppor 
tunity to express their views, both as to the merits 
of the measure, and also with reference to its form 
If the bill is designed to affect the administration 
of any Government Department, the views of that 
Department will be heard 

After the hearing is printed, the Committee 
then sits in executive session to consider the meas 
ure, bearing in mind the objects sought to be ac 
complished by the legislation and the views of 
those opposed to it. The bill is read section by 
section, and open to amendment. Very frequently 
some amendment will be suggested during the hear 
ing on a measure, and if it meets with sympathy 
on the part of any member of the Committee, he 
will offer the amendment for the consideration of 
the Committee. After the bill is read for amend 
ment a vote is then taken to dispose of the measure, 
either by a favorable or unfavorable report, laying 
it on the table, or by reporting it to the House 
without recommendation Each bill must carry 


Rule House Rules. 





II, Se 








‘ 





with it a written report which is very frequently 
made by the Chairman, he being the official spokes 
man of the Committee on the floor of the House 

A special word might be said with reference 
to the procedure of the Committee in impeachment 
cases. When a high official is 
Member of Congress on the floor of the 
charges are referred to the Judiciary Committee 
for investigation and inquiry into the official con 
duct of the accused. Usually one of the Commit 
tee’s sub-committees will be placed in immediate 
charge of the matter and given plenary powers to 
send for persons and papers, This committee will 
then sit for the purpose of hearing under oath wit 
first, to substantiate the charges, and then 
During these proceed 


impeached by a 
House, the 


nesses, 
for the accused in rebuttal. 
ings the parties will be obliged to comply with the 
rules of evidence the same as if the case were being 
presented in a Court proceeding. Both tl 

and those making the charges should be present, 
and should present their case by counsel, who may 


1g accused 


examine and _ cross-examine witnesses ll thei 
client’s behalf. It has been said that this practice 
places an undue hardship upon the person impeach 
ing an Official, in that he is obliged to go to the 
expense of employing counsel, et In the past, 
however, the cases have worked very little hardship 
due to the fact that in most instances there are 


many members of the bar concerned in the matter, 


and counsel have been readily available 
\fter the evidence is in, counsel on each side will 
be permitted to file a brief of the facts 
after consideration of which the Committee will 
then report its findings to the House, with a recom 
House should 
bring the accused to trial in the Senate on the 
charges made. The role which the Committee plays 
in these proceedings has been aptly described as 
analogous to that of a grand jury, first sitting to 


and laws, 


+ ¢] 


mendation as to whether or not the 


consider the charges made and whether or not there 
is ample evidence to warrant an “indictment” of the 
accused in the Senate. Once the case reaches the 
Senate, the House, through its chosen representa 


assumes the role of a prosecuting attorney, 
Judiciary Com 


tives, 
and the case, made out before the 
mittee in the first instance, is again presented, with 
the Chairman of the House Committee and his col- 
leagues duly appointed presenting the evidence, and 

the witnesses sub- 





examining and cross-examining 

poenaed before the Senate sitting as a high court ot 
impeachment. Thus it will be seen that the work 
of the Judiciary Committee of the House of Repre- 
sentatives is not only legislative, but that high 
judicial responsibilities often rest upon its shoulders 





Obeying the Law 
“We have,” says J. C. Stone 
Oklahoma Bar Association, in an interview on 
crime and law enforcement in the Muskogee, Ok., 
Phoenix, “a law that every hunt 


president of the 


iter must wear his 


license sewed to his back where it will be plainly 
visible. To observe that law, he’d have to carry 
a needle and thread with him, and when he got 
warm and took off his coat, he’d have to rip off the 
license and sew it on his sweater Then when he 


his sweater, he’d have 


got still warmer and took 
to rip off the license and sew it on his shirt And 


when, as many do, he got the thick of the woods 
on a warm day and took off his shi he'd have to 


sew it on his bare back.” 
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Significance of Procedure in Early English Law—Three Monumental Words—Slow Emerg 
ence of Principle from the Waters of Procedure—Original Ground of Tort Liability 
—Growth of Idea that Fault Is Basis Sums Up History of Law of Torts— 
Blows to This Doctrine in Rylands vs. Fletcher and Workmen’s Compen- 
sation Laws—Torts a Living and Growing Branch of the Law— 

Bishop the Real Pioneer* 





By Cuarves P. MEGAN 
Of the Chicago, Illinois, Bar 


HEN I mentioned the subject to a brilliant 
young versity professor, he said to me 
boldly, “What are Torts?” With some self- 


control I refrained from calling up the famous ques- 
tion said to have been asked in a certain city upon 
the public ant cement of a lecture on Keats. 


§ 
ch for wrong (the pronunciation 
Latin tortus, twisted (from tor- 
queo,) as right, Recht, droit, are all connected with 
the Latin word that means straight. Curiously, wrong 
itself has the same primary meaning as fort, being 


“Tort” is Fren 
is Anglo-Fren 


a form of wru from wring.) “Tort” might easily 
have been a word of everyday English speech, as 
riches from the French richesse. In the Faerie 
Queene, after the Red Cross Knight slew the 


dragon, there much rejoicing 

“Then ga 
hye, 

That sent to heven the ecchoed report 

Of their new joy, and happie victory 

Gainst him, that had them long opprest with 
tort, 


And fast imp1 


triumphant Trompets sownd on 


isonéd in siegéd fort.” 
§ 

As-for tort its legal sense, an attempt has 
been made to define it as “a wrong independent of 
contract,” but this definition (which does not vary 
much in the different books) has been justly criti- 
cized as like a cross-words puzzle definition of a 
horse as a quadruped that is not a cow. The 
scientists, however, have had equal difficulties in 
their sphere. I once looked into a copy of Rem- 
sen’s “Inorganic Chemistry.” It was long ago ob- 
served, said the author (as I recall,) that all ani- 
mal and vegetable substances have as an ingredient 
some compound of carbon, which therefore seems 
to have a closer relation to organic life than min- 
e the chemistry that deals with 
combinations, has been 
rganic chemistry.” Yet the most 
these carbon-compounds is not 


All 


erals have Hen 
carbon, in its various 
thought of as 
important group of ( 
ordinarily « idered to belong in the subject. 


ons 


we can say, then, concluded Professor Remsen, is 
that “organic chemistry” is the chemistry of some 
of the compounds of carbon. “Inorganic chem- 
istry.” I suppose, includes everything else. This 
is very like the situation in the law of torts. 
§ 
Torts are as old as the world, for men must 


*Paner read before the Chicago Literary Club 
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have been injuring each other, by accident or other- 
wise, since the world began. Yet, though the oldest, 
torts nevertheless the very newest sub- 
ject in the law, as we shall see. 

There was at first, of course, no law of torts; 
their own wrongs, which did not 
wide a field as today. The man of the 
stone age probably was not squeamish; he would 
not be offended very much if his neighbor's kitchen- 
midden gave off a pretty strong smell; but if some- 
body stole his stone hatchet, that would be a matter 
of life and death for him; he must pursue and kill 
the thief, and get back the means whereby he 
lived. If he was not strong enough (we are going 
on to a more advanced stage of human progress), 
his family would help him. We are now in the 
field of factional war; one of the first needs of or- 
ganized society was to stop such feuds; otherwise 
the ruin of all was certain. If the injured party 
could be persuaded to take back his goods, with a 
substantial payment in money or kind, and let the 
thief go, peace would be preserved. In time, the 
public authority grew strong enough to force this 
kind of peaceful settlement, and ultimately it be- 
came the established thing, the arrangements being 
supervised by the public authority; men no longer 
redressed their own wrongs directly, but accepted 
a composition. This extended even to murder, 
as is well-known from the early sources in all 
literatures; as for instance the famous scene por- 
trayed on the shield of Achilles, in the eighteenth 
book of the Iliad. 

At first, the public authority simply saw to it 
that the rules of the game were strictly observed, 
and took no further part; all wrongs were offences 
against the individual, not against the State. The 
subject of civil wrongs, in the Twelve Tables, at 
Rome, began with Theft, which was looked on as 
a matter that concerned only the parties them- 
selves, not the State. 

With the central government strong enough to 
assert rights of its own, and control private quar- 
rels, came the notion of offences against the State, 
as distinct from offences against individuals; the 
law of wrongs has separated into two sections— 
crimes and torts. They overlapped, and have never 
ceased to overlap. In England, a relative who was 
dissatisfied with the outcome of a public prosecu- 
tion could bring what was called an “appeal of 
felony,” and have the defendant tried over again. 


are also 


men redressed 


cover so 
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This right was not formally taken away till about 
a century ago. 
8 

What the early law, everywhere, was con- 
cerned with was, as I have attempted to say, the 
grosser forms of wrongs to person and property. 
Assaults, and going upon another’s land, were the 
two most obvious and flagrant injuries. As to the 
former, nothing need be said; and as to land, when 
we consider its overshadowing economic and social 
importance in early times, and the power, even as 
against the true owner, that can be exercised by 
one on the spot, and in possession, we may readily 
understand why the general name of the form of 
wrong we are speaking of came from the act of 
unlawfully going on another’s land 

This word was “trespass.” It seems originally 
to have meant, what its formation from trans and 
pass would indicate, a passing across or beyond 
“Soon after this, noble Robert de Bruce trespassed 
out of this uncertain world.” In time it became a 
synonym for offences in general,—‘Forgive us our 
trespasses, as we forgive those who trespass against 
us.” But in the law the word always kept a good 
deal of its literal meaning, suggesting a direct ap- 
plication of force; and in England the legal pro- 
ceeding by which this class of wrong was redressed 
was the action of trespass. 


We-have now entered the domain of legal 
procedure, a field as forbidding to the layman, I 
suppose, as the landscape in “Childe Roland to the 
Dark Tower Came.” Procedure was not, as you 
may conjecture, a late invention of the lawyers, 
for their own purposes. Substantive law, you are 
sure, came first, and the niceties and technicalities 
of procedure long afterwards, with the other dis- 
eases of an effete modern civilization. Exactly the 
opposite is the historical fact. Procedure came 
first, of the most technical severity; your primitive 
man was a great stickler for form; if you used the 
name of any grain but sesame, the door of the 
cave would not open; and so Sir Henry Maine 
says that “in the infancy of Courts of Justice, sub- 
stantive law has at first the look of being gradually 
secreted in the interstices of procedure.” 


§ 


But let us spend a minute or two examining 
the case for procedure. There is a general provi- 
sion in. Magna Charta that there shall be no im- 
prisonment contrary to law, but the clause would 
be of no value without the writ of habeas corpus. 
So.it has been said that “the guarantee of freedom 
of speech in the French Bill of Rights was re- 
peatedly disregarded because there was no method 
to enforce it, while the English without any Con- 
stitutional provision whatever gave far greater lib- 
erty through Fox’s Libel Act, trial by jury, and 
the abolition of the censorship.” The English 
Parliament became an effective working body be- 
cause at‘an early stage it managed to get adequate 
procedural machinery, and. historians thus explain 
why. the French Parlement, which never developed 
any effective procedure, was to the end helpless 
against the royal power, while the English Parlia- 
ment became strong enough to contend on equal 
terms with the Crown 

In particular, it was (as it now is) of the ut- 
most importance that the individual who is 
wronged should be able to set the machinery of 





justice going. This he did, in England, by getting 
a writ—in the case we are concerned with, a writ 
of trespass. Now a writ was in law French a brief 
—that is, a letter; a letter from the King, at first 
perhaps directed to the person complained of, com- 
manding him to do what was right, or, if he did 
not, somebody else would. This brought the de- 
fendant into court, if he had anything to say 
§ 

The least of the writs has its place in the Hall 
of Fame of human liberty. England might have 
had a large population of serfs when the Middle 
Ages were drawing to a close, had it not been for 
the writ called the “little writ of right,” to dis- 
tinguish it from the “writ of right” by which title 
to land was commonly determined. “Personal de- 
basement” was not the trouble with the villain, but 
“procedural disability.” “A villain,” says the lead- 
ing authority, “is to a great extent in the power of 
his lord, not because he is his chattel, but because 
the courts refuse him an action against the lord 
He may have rights recognized by morality and 
by custom but he has no means to enforce them.” 
The “little writ of right” gave the villain access, 
indirect, it is true, but access nevertheless, to the 
King’s Courts of Justice, and with this help he 
lifted himself up to freedom. Not a heroic story 
of enfranchisement; not like the great day in the 
Strait of Lepanto when Don John of Austria smote 


the Turk and set free the galley-slaves 


“Breaking of the hatches up and bursting of the 
holds, 

Thronging of the thousands up that labored under 
sea, 


White for bliss and blind for sun and stunned for 

liberty.” 

The method of the common law was slow, 
uninspiring; but it was enough, it served. 
§ 

We were dealing with wrongs involving “the 
direct application of force”—to such was the action 
of trespass confined exclusively. This rough meas- 
ure of justice satisfied primitive man; but, as civil- 
ization advanced, human relations grew more com- 
plex, and man became capable of higher reasoning 
processes. He began to recognize new wrongs as 
calling for redress, and he would no longer be 
content to look only to the situation at the moment 
of injury, but would insist on looking farther back, 
to fix responsibility for the actual causing of the 
damage. If I threw a log into the highway, and 
hit you, you might bring trespass; but if I threw 
the log into the highway, and you fell over it and 
were hurt, the damage was not direct, but conse- 
quential, and trespass did not lie. You could not 
get into court; the chancery clerks had no precedent 
for a writ covering such a case—nothing in stock 
to fit the present need of the customer. Parliament 
finally gave relief, in a statute passed in the year 
1285, which contained three words as famous in 
the law as anything in Magna Charta. The statute 
provided that where “in one case a writ is found, 
and in consimili casu [in the like case], falling 
under the same right, and a like remedy being lack- 
ing, no writ is found,” “the clerks are to agree in 
making a new one or adjourn the question to Par- 
liament.” 

§ 


“In the like case”—it is difficult to exaggerate 
the importance of this phrase. Without it the com- 
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Torts 


mon law, narrowly confined within the few then- 
established forms of action, could never have 
expanded so as to satisfy the exigencies of a new 
civilization, to compete with all rival jurisdictions 
and carry off the palm; and England without the 


common law, in the days of conflict between Crown 
and people, would not have been England. 
So the action of trespass has thrown out a 


great off-shoot—the action of “trespass on the 
case,” as it came to be called from being based on 
the special circumstances of your case. All torts, 
other than those involving “the direct application 
of force” and a very limited class of additional 
redressed by this flexible form of 
action—slander and libel, for example, which could 
not be reached under the action of trespass; and, in 
particular, torts could now be reached which con- 

wfeasance, or the doing of an act 
ngful from the beginning,” but in 
improper conduct in doing what it 


cases, were now 


sisted not 
which was 
“misfeasance, 


was not otherwise wrongful to do 
§ 
Chis last nt was novel, and it seems to have 
heen very interesting to the judges. They fre- 


quently discussed it from the bench, as appears 
from the Year-Bocks. In Edward IV’s reign, A. D. 


1472, a case was before the court on the liability 
of a man for a tort committed by his servant. One 
of the judges said (in law French, of course): “If 
a man undertakes to cure me of a certain disease, 
and he gives medicine which makes me worse, I 


shall have acti yn my case against him; but if he 
undertakes as above, and then commands his ser- 
vant to administer the medicine to me, and he 
emplasters or medicates me, by which I am made 
worse, I shall not have an action against the 
servant, but against the master. And so if he 
undertakes to shoe my horse, and orders his servant 
to do it, and he drives a nail in the horse’s foot, 
the action [of trespass on the case] lies against the 
master.” 

The proposition sounds simple, but it raises 
the crucial question of vicarious liability, and after 
several centuries of constant litigation on the point 
the law is not quite clear today. If you know your 
precise legal position when somebody takes out 


= « 


your car, and, from pure accident, or carelessly, or 
wilfully, runs over someone, it would be a kindness 
for you to communicate this bit of legal knowledge 
to your attorney; he may not know. If, as you are 
walking on the street, a telephone directory falls 
from a window-ledge in a vast office-building, and 
injures you, whom do you expect to sue for dam- 
ages? Will you be influenced in your decision by 
the ease or difficulty of locating your defendant? 
What will you say if it is an ice-man that is hurt 
by the falling of an empty milk-bottle from a win- 
dow-ledge in your house, which is occupied by a 
tenant while you are in Colorado for the summer? 
You will not, of course, forget that the law is not 
supposed to play any favorites 
§ 

The acti of trespass on the case was as 
great an advance over the action of trespass as the 
action of trespass had been over the “appeal: of 
felony.” The procedural gain in each instance was 
very great. Always bearing in mind that courts 
and court procedure made way slowly and with 
difficulty against private redress of wrongs, we 
shall not be surprised to find that trial by battle 


> 


* 


ws" 
™N 


was allowed as a defence in an appeal of felony, 
and was demanded and awarded in a famous case 
in England as late as the nineteenth century. If 
you were a plaintiff, on looking the defendant over, 
you might not desire to risk your case, and you 
life and limb, on a trial by battle, and you might 
prefer to sue out a writ of trespass, in which action 
that defence was not permitted. So trespass on 
the case supplanted other and older forms of action, 
partly because in the older actions the defendant 
could sometimes have “wager of law,” which meant 
that if he swore his defence was just, and a number 
of his friends came in and swore, not that they 
knew anything about the facts of the case, but 
that they believed him, he won. He could not do 
that in trespass on the case; he had to prove his 
facts. It is interesting to note the very great slow 
ness with which courts developed anything ap 
proaching the modern trial of a case; that is, the 
judicial ascertainment of facts in dispute. 


§ 

The “forms of action” were long ago abolished 
in England, but they still flourish in many of our 
States. A generation ago an English Chief Justice 
complimented the people of this country on their 
forethought in setting aside great tracts of land as 
national parks, in which might be preserved, for 
the instruction and wonder of later generations, 
the strange and ancient forms of animal and plant 
life, the last traces of which were fast disappearing 
everywhere else; and he suggested that on similar 
principles some one county of a common-law State 
should be set aside as a “pleading park,” where 
curious visitors from England and other countries 
might be able to view in full life demurrers, replica 
tions, declarations at common law, pleas in equity, 
and all the other antiquities, which the English 
lawyer of today has never had a chance to see. 


§ 


Yet in England, too, principles only slowly 
emerged from the waters of procedure. “We have 
buried the forms of action,” said Maitland, “but 
they still rule us from their graves.” Whence it 
comes that although torts are as old as the world, 
and have been definitely before the English courts 
for seven or eight hundred years, yet English. law 
(as it has been said) thought only of a theory of 
trespass—of a form of action—and never thought 
of a theory of torts—that is, of a possible body of 
principles governing liability for acts that injure 
others. The first book on torts appeared in. 1859— 
an American work, “Hilliard on Torts.” The first 
English book on the subject, “Addison on Torts,” 
came out the next year. Neither discussed prin- 
ciples. ‘The real pioneer was Bishop, also an Ameri- 
can, whose treatise on “Marriage and Divorce” had 
appeared in 1853. It attained immediate success on 
both sides of the Atlantic, and Bishop was en- 
couraged to prepare the manuscript of a book on 
torts. He took it to publisher after publisher, till 
he had interviewed them all. They told him there 
was no call for such a book, and that not a dozen 
copies a year could be sold. 


§ 

The fact is, however, that during the centuries 
when the action of trespass and its off-shoot reigned 
supreme, there was buried, far down in the dark 
earth, a seed from which a wholly new principle 
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was to grow. We must go back again to look for 
that germ. 

There is some room for argument as to what 
was originally the basis of the liability of the de- 
fendant in an action of trespass. The almost uni- 
versally held opinion is that the action lay “for 
unintentional, as well as for intended, wrongs,” and 
that there was no exception to the rule. Children 
were liable. In the year 1457 a child of four years 
of age was sued in trespass for putting out the 
plaintiff’s eye. The Year-Book shows a dramatic 
scene in Court when the case was heard. Moile, 
the judge, said to Wangford: “Can you find it in 
your conscience to declare against this child otf so 
tender an age? I believe that he does not know 
any malice, for he is a person of no great strength” 
wy and with this Moile raised up the child 
with his hand, and set him in his place, (on the 
bench), and said to Wangford, “Here is your de 
fendant for you; now think it over.” The plaintiff's 
counsel could only reply that his client’s eye had 
been put out. 


SS 


Let us, however, not be so sure of our superior- 
ity at this point. Advance four centuries and cross 
the Atlantic Ocean, and you will find vourself in 
the State of New York, in the year 1843, listening 
to the following case: 

The plaintiff's daughter Clementine, who was 
about five, and the defendant, about six years of 
age, went out to gather beech-nuts, and, after being 
absent a few hours, returned to the plaintiff's house, 
both of them crying. On being asked what the 
matter was, the boy said that he had thrown a stone 
and killed Clementine or put out her eye. Neither 
of them said whether the stone was thrown by 
accident or design, and no more was ever learned 
of the circumstances of the case. The eye became 
incurably blind. The judge allowed the case to go 
to the jury, who found for the defendant. 

Twenty years later, in 1863, a suit was brought 
in the Wisconsin courts against a child of a little 
over six years of age, for injuring shrubbery and 
flowers of the plaintiff. A judgment for three dol- 
lars’ damages was rendered against the child, and 
affirmed by the Supreme Court 

In 1874, in Pennsylvania. a child of six was 
held liable for a battery 

As infancy was not a defence, so neither was 
weakness of mind: the lunatic was as fully liable 
for his torts as the man of normal intelligence. 
Intent, or moral fault, had nothing to do with the 
case. “The thought of man shall not be tried,” 
said Chief Justice Brian, “for the devil himself 
knoweth not the thought of man.” 

If a man killed his assailant, in pure self-de- 
fence, he must be hanged unless the King saw fit 
to pardon him. This pardon became a matter of 
course, vet all the defendant’s goods were forfeited 
to the King, like those of any other felon. So in 
case of death bv accident; the Statute of Gloucester, 
in the year 1278, provided that “If one-kills another 
in defending himself, or by misadventure, he shall 
be held liable, but the iudge shall inform the King, 
and the King will pardon him, if he pleases.” 

They hanged quite freely in England; Sir John 
Fortescue, Henry VI's Chief Justice, wrote a famous 
book in praise of English law, in which he boasted 
that “More men are hanged in Englonde in one 
year than in Fraunce in seven, because the English 





have better hartes.” (1. e., because of their superior 
courage Englishmen commit crimes notwithstand- 
ing the knowledge that the crimes are punishable 
by death. That this is Fortescue’s meaning, is 
clear from his next sentence): “The Scotchmenne, 
likewise, never dare rob, but only commit larcenies.” 
From the circumstance that both of the peoples 
spoken of so slightingly are Celtic, it may be that 
we have here an early premonitory symptom of the 
Nordic complex of our own time 
§ 

No system of law can continue indefinitely to 
go counter to moral ideas, and the moral sense 
shrinks from the doctrine of liability without fault. 
The history of the law of torts has been the history 
of the growth of the counter-idea, that fault is at 
the basis of liability. “The early law,” says Ames, 
“asked simply, ‘Did the defendant do the physical 
act which damaged the plaintiff?’ The law of today 
(with certain exceptions) asks the further question, 
‘Was the act blameworthy?’’ 

Justice Holmes is of opinion that this moral 
element was never absent from the law of torts 
that in the English system of law, at least, and 
perhaps in the Roman, we start trom “the notion 
of actual intent and actual personal culpability’ 


but Holdsworth, the. historian of English law, 
thinks the moral element filtered in from the 
Church, through the canon law. Men became ac 


customed to apply to civil wrongs the language ot 
morals 
§ 

As the centuries went by, it is easy to see how 
this way of testing the actionability of wrongs 
would appeal to those men who staked their all 
on the sufficiency, for this world and the next, of 
the guidance of the still, small voice. It was funda- 
mental with the Puritans to give the individual the 
fullest personal freedom to act, and then hold him 
rigorously to a full accountability for the right use 
of that freedom. The Puritans’ poet represents 
the Almighty as placing the responsibility for man’s 
fall 

“Whose fault? 
Whose but his own? Ingrate, he had of me 
All he could have: I made him just and right 
Sufficient to have stood, though free to fall.” 

The Puritans slowly rose to the highest power 
in the State. They became known as the conscience 
of England; “duty” was their watchword, the 
“stern daughter of the voice of God.” Breach of 
duty was a moral and a legal wrong—not only 
malevolent breach of duty, but mere negligence. 
With this word a new chapter in the law was to 
open 

N 

The word itself is good classical Latin, and it 
is a very old one in English, but it did not begin 
to get into the law-digests, as a title, until about 
1760. It made slow progress. If anyone had then 
remarked that “negligence is the mother of torts,” 
it might have been considered an amusing epigram; 
but, as the thing stated that way has nothing to do 
with the forms of action, the idea underlying the 
epigram would have been of no practical service 
to lawyers. 

Nevertheless the law of torts was changing 
profoundly. Strict liability for fault, and, con- 
versely, no liability without fault, tended to become 
the rule. Even the doctrines of assumed risk and 
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t man If we are ever reduced to 


ling park in the United States, I 


hope that a specimen of this rare creature will be 
kept there, for observation and experiment. You 
are crossing the street. A _ street-car is rushing 
down on you from the north, a bus from the south; 
the dregs of the east and west traffic are still mov- 
ing; at this moment an automobile comes around 
the corner at high speed, and you just then notice 
an open manhole. Whichever way you jump, you 
are sure to knock some one down. This is exactly 
the place for the “ordinary prudent man.” What 
courts and juries are constantly trying to find out 
is—what would the “ordinary prudent man” do 
under those circumstances? Well, put him there 
and see. But don’t be afraid for the result; if. his 
prudence can't save him, his ordinariness will; it is 
the greatest prophylactic on earth. 

And now all is well with us, and we can settle 
down to philosophic calm and satisfaction with the 
admirable condition to which we have at last 
brought the law of torts. “The ethical standard of 
reasonable conduct has replaced the unmoral stand 
ard of acting at one’s peril,” says Ames 

§ 

Now—it is very annoying—but it appears that 
we got on the wrong train, and have arrived at the 
wrong station, and that it is going to be necessary 
for us to go back to where we started, and begin 
all over again. 

Two things happened to our law of torts. The 
first was a case that arose in England in 1860. 

There were two mill-owners near Manchester, 
John Rylands and his partner, whose name would 
have pleased Dickens—Jehu Horrocks. Needing a 
reservoir for a supply of water, they let the con- 
struction work for an artificial pond to a competent 
firm of engineers. As the work of preparing the 
foundation proceeded, the contractors came upon 
five old shafts, filled with earth, which, it later on 
developed, had once led to some old mine-workings, 
abandoned before the memory of living men. The 
reservoir was finished and the water turned in, and 
when the water reached a certain height the earth 
in one of the shafts gave way, and the water flowed 
down into the old mine-workings, thence through 
other old mine-workings under adjacent land, and 
finally into the mines of a non-adjacent landowner, 
Fletcher. Considerable damage was done, and 
Fletcher sued Rylands and Horrocks in an action 
of trespass on the case. The defendants were held 
liable 


The judgment of Lord Blackburn is the classic 
of the case, and one of the great classics of the 
law. He said: 

“The person who for his own purpose brings 
on his lands and collects and keeps there anything 
likely to do mischief, if it escapes, must keep it 
in at his peril, and if he does not do so, is prima facie 
answerable for all the damage which is the natural 
consequence of its escape. He can excuse himself 
by showing that the escape was owing to the plain- 
tiffs default; or, perhaps, that the escape was the 
consequence of vis major, or the act of God; but as 
nothing of this sort exists here, it is unnecessary 
to inquire what excuse would be sufficient. The 
general rule, as above stated, seems on principle 
just. The person whose grass or corn is eaten 
down by the escaping cattle of his neighbor, or 
whose mine is flooded by the water from his neigh- 
bor’s reservoir, or whose cellar is invaded by the 
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filth of his neighbor’s privy, or whose habitation is 
made unhealthy by the fumes and noisome vapors 
of his neighbor’s alkali works, is damnified with- 
out any fault of his own; and it seems but reason- 
able and just that the neighbor, who has brought 
something on his own property which was not 
naturally there, harmless to others so long as it is 
confined to his own property, but which he knows 
to be mischievous if it gets on his neighbor’s, 
should be obliged to make good the damage which 
ensues, if he does not succeed in confining it to his 
own property.” 

The Lord Chancellor stated the doctrine as 
follows: “If a person brings or accumulates upon 
his land anything which, if it should escape, may 
cause damage to his neighbors, he does so at his 
peril. If it does escape and cause damage, he 1s 
responsible, however careful he may have been, 
and whatever precautions he may have taken to 
prevent the damage.’ 

§ 

This is the case of Kylands v. Fletcher, as it 1s 
called from its title as it stood on appeal, the names 
of the parties being there reversed. It does not 
sound exactly thrilling, yet it is the Dartmouth 
College case of the modern law of torts. Is the salu- 
tary rule, built up painfully through the centuries, 
of no liability without fault, to be cast aside, and 
the old “unmoral” standard of acting at one’s peril 
to be restored? Rylands v. Fletcher was decided in 
1868,—over fifty years ago,—but the storm it pro- 
voked has not yet subsided. Which side you will 
be on, may be guessed at. It depends on whether 
you are an Episcopalian or a Presbyterian; whether 
you are a Democrat or a Republican; whether your 
family came from Pennsylvania or New Hamp- 
shire; whether you live in town or out in the coun- 
try; whether you are a school teacher (in which 
case you will think the decision right), or a manu- 
facturer (in which case you will think it wrong). If 
you have long been rich, you will approve the de 
cision; if you are just becoming rich, you will dis- 
approve it; although it may make a difference how 
you made your money,—if you inherited it, that 
would be one thing; if you made it in business, that 
would be another thing. Perhaps this will not be 
as easy as it looks, there being possible complica- 
tions,—a man may conceivably be a Republican as 
well as a Presbyterian; or he may have come from 
Pennsylvania and still be only moderately well off. 

§ 

The decision has always been unpopular in the 
United States. It has been regarded in most states 
as “archaic, socially inexpedient, and as a rule, 
which, if enforced, would, as Chief Justice Doe of 
New Hampshire says, in the leading American case, 
Brown v. Collins, ‘put a clog upon natural and rea- 
sonably necessary uses of matter and tend to em- 
barrass and obstruct much of the work which it 
seems be be a man’s duty carefully to do.’” 

New Hampshire wished dams to be built freely 
so that the great timber resources of the State 
might be rendered available, and all its resources 
developed, and to get this done men must be rea- 
sonably. free from fear of ruin if, after taking all 
human precautions, somebody was nevertheless 
damaged. 

In a new country, whose natural resources still 
await development, says Professor Bohlen, “the 


pressing need is not the preservation of existing 








rights, not the proper distribution of wealth al- 
ready in existence, but its creation, the permutation 
of opportunity into wealth; and so the tendency 
is to encourage an enterprise which tends towards 
the material development of the country, even at 
the expense of the legal rights of individuals.” 

On the contrary, in a State like Pennsylvania, 
where, at the time of the doctrine came before the 
courts, mine-owners (that is, Jand-owners) repre- 
sented much wealth, the land-owner’s need to be 
secure from what his neighbors may do, was 
naturally held to be paramount 


So much for the practical side; on the theo- 
retical side an American law professor wrote quite 


recently that “such a result as Rylands v. Fletcher 
produces in our system is not tolerable.” 
Even in England the case is regarded as dis 


turbing. Within two years Sir John Salmond, 
whose death last fall left a gap in the ranks of 
jurists, said that “no decision in the law of Torts 
has done more to prevent the establishment of a 
simple, uniform, and intelligible system of civil 
responsibility.” It has been suggested (by Bishop 
and others) that the decision can be supported on 
the doctrine of negligence,—that is, negligence of 
the contractor (imputed to the owner, on a well- 
known principle of law.) Salmond argued that 
Rylands v. Fletcher does not apply where there has 
been no negligence on the part of any one. “I 
should be glad to think so if I could,” is Sir Fred- 
erick Pollock’s rather gloomy comment, in his 
twelfth edition, 1924. 

The future of Rylands v. Fletcher as an au- 
thority no one knows. Its light from time to time 
shows signs of dying down, and then suddenly it 
burns up bright again. 

(Continued in next issu 


Urges Increase in Federal Judicial Salaries 

A Lawyers’ Committee has been organized in 
Minnesota, with A. C. Paul as chairman, to co 
operate with the Lawyers’ National Committee, the 
American Bar Association Special Committee, and 
other organizations advocating an increase in the 
salaries of the Federal Judges. “Last winter,” says 
the committee in a letter announcing its organiza- 
tion, “a bill was introduced in Congress by Senator 
Reed of Pennsylvania, which proposed increases in 
such salaries, graduated in accordance with the as- 
sumed proportionate cost of living in different parts 
of the country. After careful investigation this 
committee is convinced that a graduated increase 
will not prove satisfactory and should not be 
adopted, although under the Reed bill our own 
judges in Minnesota, which consists of a single 
federal district, would be among the highest salarie: 
district judges. This committee recommends that 
there should be a straight increase in salaries whic! 
should provide not less than the following: $21, 


000.00 for the Chief Justice of the U. S.; $20,000.00 


for the Associate Justices of the Supreme Court 
$15,000.00 for the Circuit Judges ; $12,500.00 for th: 
District Judges We do not need to state in thi 
letter why these salaries should be increased. Th« 
reasons for such increase were fully set forth at th 
hearings last year before the Judiciary Committee 
of the Senate and House of Representatives, and 
have been explained and endorsed by the press 
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CURRENT LEGAL LITERATURE 





A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 
of Interesting and Significant Contributions Appearing in the Current 
Legal Periodicals 





Among Recent Books 





ITH the help of the Commonwealth Fund it is 

planned to prepare specialized studies dealing 

with questions of administrative law and admin- 
istrative agencies. The first of these has been pub- 
lished by the Yale University Press, The Federal Trade 
Commission, by Gerard C. Henderson (pp. xiii, 382, 
$3.50). It constitutes an illuminating account of “the 
law of action,’ that is, how the wheels go round and 
how the finished product looks. After a survey of the 
situation that gave rise to the Clayton and Federal 
Trade Commission Acts, Mr. Henderson treats briefly 
the Commission’s procedure and then examines the 
cases decided by it. Ina short conclusion he comments 
on changes which seem to him to be needed for greater 
effectiveness. It is interesting to note that the recent 
changes in rules are to no small degree in line with 
these suggestions. The author’s main criticism is with 
the findings of facts handed down, their dry legal for- 
malism and obscurity, and even more serious, the ex- 
tent to which at times they fail to present a correct 
picture of testimony at the hearing or of the stipulated 
facts previously arrived at. He. points out, too, the 
difficulty in retaining an impartial approach when the 
same body is at once prosecutor and judge. The re- 
mainder of the criticism is on a similarly constructive 
plane. The book sets a high mark for the other pub- 
lications of the Fund to aim at 


Effective Regulation of Public Utilities by John 
Bauer. New York: Macmillan. Pp. virr 381 $2.50 
Here is a book which in clear, concise terms describes 
the problems arising from the effort to regulate public 
utilities and how these problems should be met. There 
is no attempt to specialize on any one kind of utility, 
but simply a general description of the field as a whole. 
The analysis of court decisions occupies only a short 
space and is directed toward showing that in the de- 
termination of value of property there is no constitu- 
tional reason why initial cost less depreciation may not 
be adopted, instead of reproduction cost. The former 
is of course favored by Mr. Bauer. Then fellows a 
clear treatment of how such a cost less depreciation 
base should be arrived at. The remainder of the book 
deals with the comparatively simple problems left for 
the future when once a fixed rate base has been reached. 
The book will serve as a most illuminating text for 
those largely unacquainted with the subject, and, it is 
a safe guess, will be useful even to those of more 
specialized knowledge, by gathering the whole subject 
into one compact and harmonious mass 


The Trade Mark Law Publishing Company of 
New York have published /nternational Trade Mark 
Law and Practice by B. G. Ravenscroft (pp. 725, 
$15.00) in which is digested and arranged in uniform 
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order the trade mark law of all the countries of the 
world. Where there are no laws it is so stated. As 
the countries are alphabetically placed there is great 
simplicity in getting at the material desired. This 
object is also furthered by the author’s having obvi- 
ously kept constantly in mind that the book will almost 
always be opened and used with some definite prac- 
tical question in mind. The same convenience of user 
is furthered by finally tabulating the countries accord 
ing to the view they take on particular matters of 
importance. Another treatise appealing to the same 
class of readers is The Protection of Trade-Marks, 
Patents, Copyrights and Trade-Names in China by 
N. F. Allman, published by Kelly and Walsh, Shang 
hai (pp. 212, $5.00 Mex.). Its American sellers are 
the Lawyers’ Cooperative Publishing Company, 
Rochester, New York. The bulk of the book is used 
in giving translations of the Chinese statutes and regu- 
lations involved. There is also a reprint of com- 
munications from and to the American Minister at 
Peking as well as from and to the State Department, 
which deal with any of the subjects treated. The 
author has had experience both in the U. S. Consular 
Service and in the International Mixed Court, to 
qualify him for his present work. 


The Modern Trust Company, 6th edition, by 
F. B. Kirkbride, J. E. Sterrett and H. P. Willis. New 
York: Macmillan. Pp. xx 559. $6.00. To those in- 
terested this book will have already become known 
through its five previous editions. There is not in this 
edition the very decided expansion in subject matter 
that marked the fifth in 1920. It constitutes a manual 
on how to set up and organize a trust company, from 
the financial policy that it should pursue to the best 
arrangement of the company’s lunchroom. Thus it is 
a veritable mine of information for the business 
man interested in such an institution. Its treatment 
of law questions or of the economic significance of 
enormously powerful corporate trustees is therefore 
only incidental. 


Under the title of Hagar and Alexander’s Bank 
ruptcy Forms, 3d edition, Matthew Bender and Com 
pany of Albany are reprinting in one volume ($16.00) 
volumes three and four of Collier, on Bankruptcy, 
13th edition. Thus in effect it has been made possible 
to buy these two volumes separate from the others. 
They contain the forms, rules of court and various 
indices, both to the forms and to the other volumes 
of Collier, as well as the entire table of cases, although 
why the last should be included is hard to see. There 
is also a supplement (pp. 105) of new forms not given 
in the regular fourth volume. 


_ Procedure and Practice before the United States 
Board of Tax Appeals by G. E. Holmes and Kingman 
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Brewster. Washington: John Byrne and Company 
Pp. 225, $4.00. The title itself best explains the pur- 
pose and subject matter of this little book—one of the 
first, if not the first, in a field newly created with the 
establishment of the Board of Tax Appeals in the 
Revenue Act of 1924. The arrangement of the mate 
rial is successful in that the place where search for a 
given item should be made is at once apparent. As 
for the completeness and correctness of this material 
it will be sufficient (and most enlightening) to point 
out that one of the authors is also the producer of 
one of the two annuals on the Income Tax which have 
reached a position of preeminence in their field 


Members of the American Bar Association living 
on the Atlantic seaboard will doubtless recall a series 
of five talks arranged by the association’s Committee 
on American Citizenship and broadcast by one of thy 
large eastern stations. All dealt with the federal Con 
stitution and were meant to be informative to the man 
in the street. The speakers were John W. Davis. 
Philip Cook, Albert C. Ritchie, Luther B. Wilson and 
Charles E. Hughes. Not only because of their sub 
ject-matter and authorship, but also because of the 
eeographically limited number of people that were 
reached, it is fortunate that the whole series has now 
been published in a small volume entitled American 
Citizenship (New York: Thomas Y. Crowell Com 
pany. Pp. 96, $1.00.) 


A chart of the scheme of the federal constitution 
has been prepared by H. B. Hazard and M. D. Moore, 


of Washington, D. C. Price $0.75 
FE. W. PutrTKAMMER 


Specialized Courts Dealing With Sex Delinquency, 
\ study of procedure in Chicago, Boston, Philadelphia 
and New York. George Worthington and Ruth 
Topping. Publications of the Bureau of Social 
IIvgiene. Frank H. Hitchcock, Publisher. New York, 
1925. $3.00—This volume, consisting of six articles 
reprinted from various numbers of the Journal of Social 
Hygiene, has special interest for social and health 
workers, for probation officers, for judges who sit in 
courts in which the lesser offenses connected with or- 
ganized vice are tried, for careful students of the 
problem of so reorganizing the judicial system that 
modern facilities for medical and psychiatric diagnosis 
may be made available and specialized intelligence 
may be secured for the judges without too great a sacri- 
fice of other values; and perhaps its greatest interest will 
await those concerned for the ultimate triumph not 
only of a single standard for men and women in sex 
relationships, but in the equal treatment of men and 
women before the bar of justice and in the realm of 
constitutional safeguards 

The first four of these articles report the resu'ts 
of investigations of specialized courts in Chicago, New 
York, Boston, and Philadelphia, dealing with so-called 
sex offenders. The fifth and sixth summarize, com 
nare, and suggest the features essential to such a court 
if adequately organized and equipped. Two aspects 
of the movement for the reform of inferior criminal 
courts are of interest here: (1) the substitution in the 
four cities studied of the so-called “municipal court” 
with enlarged powers, increased dignity. and enriched 
resources for the old city. police, or justice of the 
peace courts: (2) the development of specialized 
branches of these municipal courts, so that special re 
sources of investigation and of diagnosis may be de 
veloped and so that the judge may acquire a special 


knowledge of the problems related to the group ot 
criminal cases, and so deal constructively and indi 
vidually instead of after a routine and indiscriminately 
with accused persons brought before him. This de 
velopment of specialized courts has not been limited 
to the criminal aspect of municipal court work, but 
the special courts dealing with domestic relations, 
young male offenders (from sixteen to twenty-five 
years of age), and persons accused of sex offences 
have aroused the greatest interest because not only the 
earlier procedure but the substantive law applicable 
was thought to require radical amendment And it 
might perhaps be asserted both that the law with 
reference to the whole question of sex irregularity 
was in the least satisfactory state and that there was 
perhaps on the part of those seeking its revision a less 
definite and unanimous program for revision than was 
the case in connection with any of the other branches 
of the law administered by these lower courts 

It was, in fact, to answer some. apparently quite 
elementary questions with regard to the right of trial 
by jury granted to certain accused persons that the 
first of this series of investigations was undertaken 
"he necessity of obtaining data for comparative pur 
poses immediately revealed itself, and the other in 
quiries followed 

This notice cannot indicate the nature of the 
findings of these quite elaborate investigations but can 
only call attention, as was indicated above, to the very 
large mass of exact information revealing the com- 
plexity and difficulty of the task involved in the 
reorganizations of one small division of criminal ad 
ministration. The so-called difficulties and complexi 
ties are not reasons for timidity or delay, but give rise 
to caution, to a recognition of the necessity for ac- 
curate information and, above all, of a sense of the 
necessity of applying the principles of equal protec 
tion of the law and of individualized treatment to all! 
accused persons. It is perhaps not inappropriate to 
caution the reader that, while the investigators and 
authors exhibit an objective and scientific appreciation 
of accurate information, it is evidently not always 
possible to keep in mind the obvious truth that the 
evil ultimately to be dealt with is the demand for facili- 
ties providing irregular sex indulgence, not the suppl) 
of those facilities which could not and would not 
endure were an effective end put to the demand 

S. P. BreckINRipc! 

The University of Chicago 

Modern Conception of Law, by Frank Johnston 
) a T. H. Flood & Co., Chicago, IIl., $4.00 This 
book by one of the Justices of the Illinois Appellate 
Court, Chicago, proposes, according to the foreword 
of its author, “to set forth the modern conception 
of the origin and nature of law, and also to outline 
or sketch the method by which this conception has 
been reached; in other words, to offer a survey of 
the subject.” It is an interesting and readable con 
spectus and should be of particular value to intelli 
gent laymen whose ideas of law do not rise above 
the conception of a legislative “fiat lex,” as well as 
to practitioners who are interested in the philosophy 
as well as the practice of their profession. The cen 
tral theme is the custom origin of law and the persist 
ence of custom as a vital element in law creation 
through all the stages of its evolution up to and in 
cluding the present time. The theme is of course 
not new, but the application of the principle to 
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ing the Frenchman’s statement that “I have gath- 
ered me a garland of other men’s posies and naught 
but the thread that binds them is mine own.” 
ever, as everyone knows, there is a certain creation 
in selection and combination from existing material, 
and if the author in the present case arranges his 
that certain chapters look like a 
rather than parts of a book, he does it deliberately, 
for he expresses the view that many readers will 
prefer the original statement to an author's para- 
Some pertinent anthfopological material 
bearing on the evolution of law is presented in the 
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Arizona 





Arizona Bar Meet 


rhe annual me g of the Ar 
Bar Associatio1 was held at Tucson, 
Arizona on M y the 4th day of 
January, 1926, 1 wed by a banquet 1 





the even 
The meet 








best attended, most enthusiastic and 
most successfu the history f the 
\ssociatior 

The Association, among other things 
approved the de ratory judgment, an 
increase in tl Salaries Judges, the 
granting of costs to the successful party 
on demurrers a1 ther d leas 
in the discretiot ft the if he 
strengthening of the present law rela- 
tive to the discipline of attorneys, all of 
which were referred to committees f 
presentation t t next session of the 
legislature [he association also ap 
proved the Alabama plan of organization 
of the Bar, but felt that the time was 
not yet ripe tf the passage of such an 


act by the legislaturs 


The following officers were elected for 


the year 1926 President, Frank E 
Curley, Tucson; Vice Presidents—Levi 
Udall, St. Joh Apache County ( B 
Wilson, Flagstaff, Coconino County; 
Ino. C. Gung’l, Wilcox, Cochise County 
Jesse C. Udell, Safford, Graham County; 
Chas. L. Rawlins, Globe, Gila County; 
F. H Lyn Phoenix, Maricopa 
County; Carl C. Krook, Kingman, Mo- 
have County; David E. McLaughlin, 
Hoibrook, Nav County: R. L. Den 
ton, Casa Grande, Pinal County; Jas 
R. Dunseath, Tucson, Pima County; 
Jas. V. R Nogales, Santa Cruz 
County: T. G. Norris, Prescott, Yavapai 


Bush, Parker, Yuma 


County; Nellie 
und Treasurer, James 


County; Secretar 


E. Nelson, Phoenix; Executive Com 
mittee—Fred Blair Townsend, Phoenix 
James R. Mallott, Globe; T. G. Norris, 


Prescott. 

The Associat 
the meeting Hon. Chester I Long, 
President of the American Bar Associ 
ation, Wm. P. MacCracken Jr., Secre- 
Bronson Tolman, Fred- 


William M. Hargest, 
ms, of the Executive 


+ 


had as its guests at 


tary, and Edgar 
rick A Br wl 
Henry Upson Sit 


Committee, all of whom addressed the 
meeting briefly; | Dumont Smith, 
Chairman of the Americanization Com 





mittee, and H > -—. £. ner, ex 


President of the American Bar Associ 
ation 
Mr. F. Dumont Smith addressed the 


banquet on the subject of American 
ization and Senator Long delivered an 
intensely interesting address on the 
subject of Liberty and Law 

James E, Newtson, Secretary 





Kansas 





Kansas Bar’s Annual Meeting 
rhe most successful meeting of the 
Bar Association of the State of Kansas 
was held at Emporia on November 23rd 
and 24th. 

President Ed S. McAnany directed 
his address to the problems confronting 
the Bar Association and the lawyers. 
The discussion following this address 
resulted in a resolution for the appoint- 
ment of a committee with instructions 
to present to the next meeting of the 
Association a plan for an all-inclusive 
self-governing bar organization along 
the lines of the proposed California or- 
ganization. 

F. Dumont Smith, Chairman of the 
Committee on Americanization and 
Citizenship, reported on the work of the 
American Bar Association, and also 
upon the interest stimulated in the high 
schools of the State in the oratorical 
contest on the Constitution by the offer- 
ing of a large silver loving cup by the 
Association to the winning school. 

The indorsement of the Association 
was given to the Bill before Congress 
for increase in federal judicial salaries, 
and also Bill (S-2061) giving to the 
Supreme Court of the United States 
authority to make and publish rules in 
common law actions. A committee 
was appointed to push these matters 
through cooperation with Kansas Rep- 
resentatives in Congress. 

A most interesting report was made 
on the progress of the work of the 
American Law Institute by Honorable 
R. A. Burch, one of the active members 
of the Institute. 

I. E. Lambert of the Radio Corpora- 
tion of America addressed the Associa- 
tion upon “The Law of the Air.” 

The principal speaker and guest of 
the Association was Roscoe Pound, 
Dean of the Harvard Law School, who 
delivered an evening address upon “The 
Problems of the Lawyer.” 

Addresses were also delivered by 


H. C. McGoogan of Coffeyville, Kansas, 
on “Statutory Law,” and by L. §S 
Ferry of Topeka, Kansas, upon “The 
Trial and Impeachment of Andrew 
Johnson.” 

The banquet on the evening of the 
second day was given in honor of 
Chester I. Long, President of the Amer- 
ican Bar Association, and the attend- 
ance and enthusiasm displayed showed 
that the lawyers of this State appreci- 
ated the honor that has come to one of 
their members. Speakers at the banquet 
included William Allen White, John 
Dawson, Roscoe Pound and Chester I. 
Long. 

The following were elected officers of 
the Association for the ensuing year: 
Charles L. Hunt, Concordia, President; 
Robert Stone, Topeka, Vice President; 
W. E. Stanley, Wichita, Secretary; Jas. 
G. Norton, Wichita, Treasurer. 

The meeting of the Association will 
be held next year at Topeka, Kansas. 

W. E. Stan ey, Secretary. 





Nebraska 





Annual Meeting in Nebraska 

The twenty-sixth annual meeting of 
the Nebraska State Bar Association was 
held in Omaha on Dec. 29 and 30. One 
of the most important things done was 
the adoption of the report of the Com- 
mittee on Legal Education of the Asso- 
ciation recommending that pre-legal 
education at least the equivalent of the 
first two years of college work be re- 
quired of applicants for admission to 
the Bar and that such applicants prepar- 
ing in the state be required to procure 
and present a degree from some ac- 
credited law school. The recommenda- 
tion of the Committee on Crimes, 
Criminal Law and Procedure that the 
Association endeavor to secure legisla- 
tion providing for full and accurate 
criminal statistics was likewise adopted. 

The Association approved the report 
of a special committee on affiliation of 
local bar associations, providing that 
such associations could affiliate them- 
selves with the State Association, and 
have their membership rolls accepted by 
the latter; and directing the appointment 
of a committee composed of one member 
from each judicial district in the state to 
promote the organization and affiliation 
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Successful Meeting in North Dakota 


largest and most successful 








Young of Bismarck, 
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\MERICAN Bar ASSOCIATION 
District, on the Washington Meeting of 
the American Law Institute; Lee Combs 
of Valley City, on the Detroit Meeting 
f the American Bar Association, and 
John H. Lewis of Minot, on English 
Inns of Court 

The annual banquet was held on the 
evening of September 10th his was 


attended by about four hundred lawyers 
and their wives Che principal feature 
of the evening’s program was a very able 
patriotic address by Hon. Wm. I. Nolan, 
Lieutenant Governor of Minnesota. The 
Bar Association was entertained at a 
luncheon at the Fargo Country Club by 
the Cass County Bar Association, where 
one of the afternoon sessions was held 


An interesting innovation in the program 
i I 
ee of the sessions was a period de 


“Off the Record.” in which 


1 thr 


voted to 


music was furnished by outstanding 
Fargo musicians 

Che following officers were elected for 

e ensuing year ( ] Young, Bis 
marck, President; W A McIntyre, 
Grand Forks, vice-president; and R. E 
Wenzel, Bismarck, secretary and treas 
urer rhe following members of the 
executive committee have been appointed 
by the president: V. R. Lovell, Fargo; 
Horace Bagley, Towner; W. H. Huts 
nson, LaMoure; John Knauf, James 
town: Gaius S. Wooledge, Minot; T. I 
Murtha, Dickinson 





Letters 





Prof. Sunderland’s Address 
Dex lo 





Madison, Wis ot iT 
Editor Che address of Mr. Sunderland 
on English Procedure, before the Amet 
ican and Michigan Bar Associations 
ublished in the December number of 
the JourRNAL, refers to the unsatisfactory 


} 


American practice with the 


experience in 
He points out the 


special verdict tend 


ency on the part of American courts to 
order new trials because of defects in 
the form of such verdicts on the ground 
that the issues have not been properly 
presented to the jury. He cites Wiscon 
sin as a horrible example in this respect 
The experience in this state subsequent 
to the period referred to by Mr. Sunder 
land may, therefore, be of interest 

In 1907, the Legislature in an attempt 
to remedy this situation resulting from 


the rule that it was the duty of the judge 
to frame the special verdict, .and that 
he must so frame it as to cover all of 
the issues in the case, enacted a statute 
vhich is now Section 270.28 of the Wis 
consin Statutes and which reads as fol 
lows: 

“Whenever any special verdict shall be 
submitted to a jury and there is omitted 

\erefrom some controverted matter of 


ict not brought to the attention of the 


trial court by request but essential to 
sustain the judgment, such matter of fact 
shall be deemed determined by the court 
in conformity with its judgment and the 
or omission to request a find- 
the jury on such matter shall 
dP a waiver of jury trial pro tanto 
and a consent that such omitted f be 
determined by the court. The finding or 
letermination of such omitted fact by 
the court may be reviewed on appeal 
without any exception thereto.” 

Under that statute, the evil referred t 
by Mr. Sunderland has been practically 
eliminated. The special verdict is almost 
universal in the trial of jury cases in 
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Unk d Missing 

Heirs — Searched For 

An international orgé anization serving 
Lawyers and working along ethical lines in 
the search for heirs and - atees 
ters intestate, testate or contest 
owners of dormant bank a int 
balances that have terminated, « 

e advance all expense und = handle 
cases on contingent basis 

Lawyers and others cooperating w us 
in behalf of heirs found receive adequate 
compensation. 

Booklet re our serv s and activities 
sent to Lawyers request _— rep 
resentatives listed for emerget S¢ e 

W. C. COX & COMPANY 

Federal Reserve Bank Bidg.. CHICAGO 
Wisconsin and new trials because of « 
fects in the form of the special ve 
are extremely rare 

I may add that the actual practice 
Wisconsin as to framing the speci 
verdict is substantially the English prac 
tice as sera by Mr. Su rland 
The judge calls upon the attorneys for 
an informal conference as to the ques 
tions be put to the jury, and in most 
cases the form of the special verdict 
is quickly agreed upon. Then, should 
either attorney desire to make ar 
under the statute, he may do so by re 
questing a question covering an omitted 


point This seldom pens, however! 
is the judge will usually put a question 
hich an attorney believes should be put, 
reserving the determination of its 
teriality until the mot for judgment 
m the verdict 
B.S I 
Value of Legal Philosophy 
‘The criticism that the inquiry into 
law s academic 


the philosophy of the 








that it is classical and literary or generz 
as distinguished from technical and pro 
fessional investigation, is to some extent 
true, but the inquiry nevertheless has 
its practical value. It is a subject th 
is seldom discussed in an oral argu 
ment before the court, or cited in 
brief on appeal, but if the philosophy 
law were understood, a confidence and 
authority would be g: i by the crafts 
man which would res n better argu 
ments and briefs The lawy would 
now the origin, nature a! function 
of the science that h practicing as 
a profession. He wou become the 
master of his craft; and would not then 
stand in awe or ignorance of a sup 
posedly mysterious system of rules tor 


the regulation of hun 





tem which came into be he knows 
not how or wher He will find con 
flicting theories bewildering and dis 
couraging perhaps at first; nevertheless 
he will become acquainted with the best 
thought on the subject; and on a com- 
parison of the authorities he can reach 
his own conclusion as to which is the 
most logical and reasonable theory In 
other words he could employ in this 
study the same mental processes he uses 
in actual practice in seeking to discover 
and disentangle the true rule of technical 








law from conflicting decisions. As 
Kocourek and Wigmore say (Evolution 
of Law, Vol. I, Pref ): ‘Every — 
will interpret his ow hilosophy of his- 
tory and construct his ow pon MP 
tion.’ ”’—Johnston’s Modern Conception of 
Law 











ma- 








